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fWING AND CO. VS, GRANT, SMITH AND CO. 



Trade Marks — Aciion >Sy Agent againsi Agent — Conflicting Evidence — Com* 
mission to England — Adjournment for that'purpose. 

This was 21 motion for an injunction to restrain the defendants from using 
a certain Hathi or Elephant trade mark on Tuikej red dyed goods, such mark 
being alleged to be a colorable imitation of that used by plaintiffs. A proposal 
was maTde^ome time since to have the case tred on affidavit, but the offer not 
having been assented to, the case came on for hearing to day in the regular 
way. •^ 

Counsel far the plaintiffs ; Mr, Doyne and Mr, Woodroffe, 
Counsel for the defendants : Mr, Bell and Mr, Eglinton, 

The issues were settled as follows : — 

1. Whether the defendants have impoited, exposed for sale, and sold in 
the Calcutta market Turkey red dyed goods, bearing a trade mark, which is a ^ 
colorable imitation oHhat used by the plaintiffs. 

2. Whether the said trade mark was in use before the use by the defend^ 
ant of the trade mark said to be a colorable imitation of that u^ed*t>y the 
plaintiffs. > , 

.3. Whether the plaintiffs have a right. to the exclusive use of the said 
trade mark mentioned in the plaint. 
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Mr, Doyne opened the case for th# plaintiffs as follows : The present ap- 
plication is made by the firm of Messrs. Swing and Co. to restrain another Cal- 
cutta firm, namely, the firm of Messrs. Grant, Smith and Co., from using on 
Turkey red dyed goods trade marks which are said to be a coloraBle imitation 
of that used by the plaintiffs. The firm which I represent has used the ticket 
80 long that the Hathi or Elephant ticket is known as the plaintiffs' ticket 
throughout this side of India. The goods which bear the ticket are alleged by 
the plaintiffs to be superior to those sold by the defendants under the same 
mark. It is not necessary for the purpose of obtaining an injunction that this 
superiority should exist, but I believe we shall be able to show that the fact is 
so, It is clear that, on this point, however, there will be a conflict of evidence. 
This, I think, is manifest from the written statements. As regards the injunc- 
• tion, it will be sufficient to establish a right of user in the plaintiffs ; for, if that 
right be proved to exist, the law will restrain the defendants from infringing 
itl Tke other point, though very important on the question of profits, cannot 
affect the right to injunction. The law on this topic is clearly laid down in 
Perry vs. TrueJUt^ 6 Beavan, and Farina vs. Silverlock^ i Kay and Johnabn. 1 
believe that I shall be able to satisfy the Court that Messrs. Swing and Co. 
have habitually used this ticket for the last fourtf en years. Defendants allege 
that they have used a similar ticket for the same period. I say that they will be 
unable to establish this. In defendants' statements it is alleged that parties 
asking for Turkey red dyei* goods with the Hathi ticket by no means under- 
stand that they are purchasing only the plaintiffs' goods. I shall be able to 
prove the incorrectness of this, and the Court will have to judge of the further 
allegation in the defendants' statement, which avers that there is a maiked differ- 
ence between the tickets ; tbat they can easily^be distirguished ; and that the' 
one is not a colorable imitation of the other. ^ I must reniind the Court that 
this is not the first case against Messrs. Sterling and Co.'s Calcutta Agents. 
They appeared in this Court as defendants in the Ghora case and in the Crane 
case, so that this is the third case against them ; nor is this the first time that 
complaints have been made respecting: the Hathi ticket. According to the 
evidence of Mr. Kilburn, which has been taken de bene esse^ a complaint was 
made to that gentleman in i860 relative to a consignment made to him bearing 
the Hathi ticket. Messrs. SchoenC; Kilburn and Co. then undertook to sell no 
more such goods bearing the Hathi ticket. Another ticket was thereupon put 
forth, riightly altered from the former; and although every effort to settle 
the matter amicably has been made, the attempt has been unsuccessful. Messrs. 
Grant and Co., the present consignees of the goods in question, refuse to stop 
the sale, and allege their belief that Messrs. Sterling and Co. tiave been in*the 
habit of using Hathi tickets for a very considerable period, and that the stoppage 
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oi the 8ale would be equivalent to an Acknowledgment that they have no right 
to use them. 

Henry Hunter Murdoch, — I am one of the plaintiffs in this action. I am 
a partner lit 'the firm of Messrs. Ewing and Co. My firm are agents in Calcutta 
for the fiiglfi of Archibald vs. Ewing and Co. They consign to us Turkey red 
dyed goods for sale on commission in the Calcutta market. They have done 
80 for the Isst thirteen or fourteen years. The consignments have been extensive * 
They bear a peculiar trade mark. The mark (produced) was used exclusively npon 
certain classes of Turkey red dyed goods up to i860. Upon an inferior sor 
a Lion ticket was used. In i860 some small difference was made. The words 
•' warranted Turkey red " were taken out, and the wc^ds Archibald vs, Ewing 
. and Co. in Devanagri and Bengali inserted. We are still selling goods under 
the old trade marks. The words were added in Devanagri and Bengali ta> 
protect our interests, because I thought there might be confusion. Thlji 
confmiQn had nothing to do with defendants. Some short time ago it came to 
my khowiedge that the other ticket, annexed to my affidavit, was imitated. 
That was -ajiortly after my return from England in July. The Turkey red 
dyed goods of Messrs. Grant are inferior to tkiose of Manchester and Switzerland, 
but are the best that come from Glasgow. Our Tuik'^y red muslins are worth 
from six to seven annas per piece more than those which come from Glasgow. 
Oar Turkey red goods bearing theHathi mark have been very largely circulated 
am#ng natives. The goods are often asked for undectbe name of Hathi goods, and 
people buy them without seeing the musters. They buy the plain goods by 
the mark. I do not think we should get the same price for the goods without 
the tickiit." On discovering that Messrs. Grant, Smith and Co. were selling 
Turkey red dyed goods bearing^our ticket, I bought a case. I bought it through 
'Mmidel Chand, a broker. Thil (produced) is a portion of its contents. The 
value of these goods depend} very much on the pattern. The goods I bought 
have not the^ame of W. Sterling and Co. on the ticket. In i860 it was brought 
to my notice that Messrs. Schoene, Kilburn and Co. were imitating my tickets in 
Calcutta. I called upon them, and th€y took them off. I found other tickets 
then which were a colorable imitation of my ticket^. Messrs. Schoene, Kil- 
burn and Co. withdrew the ticket complained of. The ticket (produced) does 
not come from my firm in Calcutta. I have never seen it before. This 
ticket (another produced) is a ticket of my clients. 

To Mr. BelL—Tht goods upon which the marks are fixed are not Turkey 
red muslins. They are printed jaconets. The value depends on the pattern, 
color, and quality of cloth. I have had none of those goods for a long time. 
J consider the c61or of Mr. Sterling's goods not so bright as ours. They would 

Hy. Vol. I.— 2 
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not be 80 valuable. The difference would be from two to three annas a piece. In 
buying and selling we judge by the color, the thickness and texture. I have only 
sorld one case of the Turkey red dyed goods (produced) during the last year, 
and about elevea cases of all sorts of Turkey red dyed goods. When people come 
to me to buy thtese goods, they ask for the Hathi cloth. We keep .two qualities 
of muslins — one with the Lion mark, and another with the Hathi mark. I was 
not aware that Ewing and Co. of Glasgow ever had a mark like the one 
produced. Previous to two years ago 1 never examined goods sent to sell. I 
left that to the brokers in the bazar. I began to pay attention to the matter in 
consequence of the question with which Mr. Kilburn was connected. Most 
manufacturers have private marks which they send out into the market. Some- 
times they send goods with particular marks to particular agents. I first saw 
the naked Elephant on the day of Mr Kilburn's examination. He sent me one. 
I then got another from a native. I told him to procure me one, and he went 
to the bazar and brought me one. Mr. Sterling's dye is very nearly equal to 
ours, and I could hardly say which goods are the best without comparison. I 
am, however; of opinion that ours are the best. I knew that Sterling & Co. were 
selling goods, and presumed that they were selling jaconet. I made enquiries 
from brokers as to how Sterling's were selling. They knew what I meant.. 
Sterling and Ewing were nearly rivals in the market. I never heard till I saw 
the affidayils thaf Sterling and Co. asserted that their jaconets are better than 
ours. To the best of my knowledge we were the only consignees of Ewing's 
Hathi mark. Goods sometimes are received here from Singapore. I do not think 
that we have ever been consignees of goods coming from Singapore. Parties 
coming to us to make purchases come mostly, with a personal knowledge of the 
partners in the firm. I never buy Turkey redwoods here in the market. ^ 
Hathi mark is com mon enough on other descriptions of goods throughout India; 
Ihave known the firm of Stening and Co. abov^ twelve years, and tlfe firm: of 
Ewing and Co. about the same time. The firm of Sterling a|2d Co, is, I 
believe, rather the older of the two, 

Mr, Williamson — I found the Calcutta House in existence when I came 
here. About the Home House I know nothing. I get Steiner's goods out from 
Manchester. They are superior to Ewing's. 

Reeximined by Mr, Doyne, — Native dealers do not ask for the goods spe- 
cificaUy: they ask for the tickets. Swiss goods are very superior as to dye. 
They bring higher prices than others. They come both plain and printed. 
The sale of the higher priced goods is about the same as that of the lower : if 
there is any difference, it is rather larger. 
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To the Court. — I have had great experience in designing. I should say 
it would be impossible for any one to design one of the tickets (produced) 
without having seen the other. I do not consider it possible that one of the two 
tickets before me could be produced, unless the designer had seen the other. 
' Mr. BelL — I submit, my Lord, that the witness can hardly be considered 
to come under the class of experts. A man who dabbles in medicine is not 
allowed to give evidence in a matter of physic. 

The objection was overruled by His Lordship, and the examination 
continued. 

To the Court. — In my judgment a native would not be able to draw a 
distinction -between the two tickets. I have been in the habit of designing. I 
designed a ticket in 1854. I designed two others in the last year. The one 
which I designed in 1854 has gone home to England. 

Robert Brown Mackay. — I am a partner in the House of Gillanders, Arbuth- 
not and Co. We do an extensive trade in piece-goods, including Turkey red 
dyed goods. I know a great deal of Ewlng's Turkey red dyed goods. I have 
known •them since 1856. They bear the mark known as the Hathi ticket. I 
don't linow any other Turkey red dyed goods known by the name of Hathi 
goods. Messrs. Ewing and Co.'s goods are usually known as bearing the Hathi 
mark. I do not know Sterling and Co.'s goods well. I do not know by what 
name they are called in the market. I believe Messrs. Ewing and Cc's finest 
goods take the first place in the market. 

Cross-examined by Mr, BelL — I have never bought Turkey red dyed goodd 
in the market. I have known the quality of Messrs. Ewing and Co.'s goods for 
years past. 1 have had samples brought to me from the market as Mn Ewing's 
goods. I cannot say whether f«aw the ticket on any of those goods. We do 
not get any goods from the manufacturers. All we get are from purchasers. I 
should not like to rely upon my own judgment in respect to Turkey red dyed 
goods. I should call in my broker. I have known Swiss goods in the market 
with an Elephant ticket on them. Th«y are not called Hathi goods. I know 
other marks of Ewing and Co. The Singi mark, or Lion mark, for instance. 
We have Steiner's goods as well. as E wing's. I think that they bear a higher 
price. Steiner's goods have a ticket with a Horse's head. I do not Uiink that 
Sterling's goods are superior to Steiner's. 

Re examined by Mr, Doyne, — 1 have no doubt whatever but that the fitst 
place in the market is given to Ewing's goods.. 

Patrick Keith, — I am a member of the firm oi Gladstone and Wyllie. I 
know the Hathi ticket by reputation. By Hathi goods arc meant Ewing's 
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Turkey red dyed goods. The Hathi ticket is one of the best tickets in the 
bazar. My firm are agents for Hugh, Balfour and Co. Mackillan, Mackenzie 
and Co. were agents here for the Sterling's. The Balfour's mark was a Ghora 
mark. 

Cross-examined by Mr. BelL^l have never bought any of Sterling's Tur- 
key red goods.* I have casually seen the goods. I paid attention to the prices, 
but nothing else. I have not the slightest idea^ how many Hathi marks there 
were in the market. I never heard of any Hathi mark but one, namely, that of 
Ewing and Co. I do not know the mark produced. 

Thomas KannU Grant to Mr. Doyne, — I am a member of the firm of Lyall 
and Grant. My firm has been in the habit of receiving Turkey red dyed goods 
from Messrs. Sterling and Co. They have borne many tickets. One was an 
Image ticket, one a Horseman ticket, one a Boar's head ticket, and one a Clock 
ticket. There may be others, but I do not remember them. To my know- 
ledge Messrs Sterling and Co. never sent any Elephant tickets. I consider 
Swing's Turkey red dyed goods (o take the first place in this market. The 
value of Swing's Turkey red dyed goods is now about 6-4, and that of Ster- 
ling's is about 5-12. I have always understood the Hathi ticket to represent 
Ewing and Co. 

Cross-examined by Mr, BelL — I have heard for years tbat Ewing's goods 
are the same as what are generally called Hathi goods. I have neveiF seen the 
ticket (produced) before. I never bought Ewing's Turkey reds myself Jn 
Calcutta. I have received Steiner's Turkey reds. The goods (produced) are 
Steiner's goods. Their value is from 5 to 5-8 a yard. I have had a great deal 
of experience as to the excellence of goods in respect to color. The color of 
the patterns (produced) is inferior to the Swise^color, but it is a superior color 
for Glasgow. I should not expect Glasgow goods to bring a higher price than 
Swiss goods. The texture of the plaintiff's cloth is^better than the texture of the 
defendants'. 

To the Court. — ^The quality of the eloth is sufficiently near for both to fetch 
the same price with the same ticket. With different tickets there would be a 
difiference in price, but not very material. 

This closed the plaintiff' case, and it being past 4 o'clock, the Cdurt ad- 
journed till the following day, when Mr. Bell opened the defendant's case as 
follows : — 

Mr. BelL — Instead of having this case determined at home, the unusual 
course has been adopted of the agents here suing other agents. The plaintiffs 
receive a commission on all Turkey red dyed goods sold by them in Calcutta 
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bearing the trade mark in question. Now an injunction coald have been ob- 
tained at home, which would have prevented any goods bearing the said trade 
marks from being sent to any part whatever. Now Mr. Murdoch, one of the 
chief witnesses for the plaintiff, admitted that he knew nothing about these trade 
marks till two years ago. I certainly should h\ve expected the Court to have 
been favored with the testimony of at least one native witness to shew the cir- 
cumstances under which the goods Jiave been bought in Calcutta. I expected to 
see nine or ten witnesses put into the box to swear that they had bought Turkey 
red dyed cloth with the Hathi ticket under the impression that it was Messrs. 
Ewing and Co.'s cloth. I say that the Court in entitled to have such evidence,* 
and that in the absence of such evidence, it is perfectly justified in assuming that 
§uch evidence is not produced simply because the plaintiffs are not able to pro- 
duce it. The Court is entitled to go much further in this country than at home 
to protect natives, but this difference does not extend to granting injunctions 
where there is no evidence that natives have been deceived. The foundation of 
all these actions is first to prove the title to the mark, which cannot be done, ex- 
cept it be shewn that native meichants buy the goods under that mark as the 
goods of the firm using that mark. Now, why did Messrs. Ewing and Co.'s 
clients alter their mark as they confessedly did in i860? If they had so good 
a title to the mark, why did they add their names in the Devanagrl and Bengali 
character ? My friend, Mr. Doyne, commented on the plaintiffs sticking to their 
ticket. Now we know that the firm of Messrs. Ewing and Co. have used the 
marks of the Elephant, the Lion, and the Parrot. Sometimes actions of this 
kind are brought for the purpose of puffing goods by shewing th'e supe- 
riority of the goods of one firm over those of another. There are five different 
Hathi marks in the market be^^es those used by the plaintiff, and the difference 
between the tickets used by the plaintiff and some of these is much less than 
that between those used by^he plaintiffs and defendants; for not only is there a 
difference in brightness of color, but also in the position and appearance of the 
Elephants. Now. the rule of law is tlyit the similarity of mark must be such as 
to deceive a man using ordinary care. As to the relative qualities of the goods, 
the witnesses for the plaintiffs have leant rather towards the goods of the plaint* 
iffs, but the witnesses of the defendant will shew the reverse. 

The Court. — I confers that I do not see the importance of proving the dif- 
ference of price. The question is not whether the native is deceived, but whe- 
ther the plaintiff is Injured. 

Mr, Bell. — In general the price would not be material, my Lord, but in this 
case my learned friend, Mr. Doyne, endeavored to draw from the difference of 
value a reason why the defendants should strive to imitate the trade mark of 
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the plaintiff. To sum up, I say that the plaintiffs have not given legal and legi- 
timate evidence as to the title of the trade mark. The case, as put by them, is as 
meagre as any case which ever came into a Court of Justice. With regard to m'y 
case, Mr. Steel will give his evidence as to what his knowledge of the mark 
is, but in addition to that I shall call a considerable amount of native evidence, 
which will, I think, shew satisfactorily what the real facts are. 

Jaffies Steel, — I am a partner in defendant's firm. I have had great experi- 
ence in several leading firms in Calcutta. I have had a great deal to do with 
Turkey red dyed goods. I have known the mark complained of during the last 
ten years. I have known it affixed to twills, jaconets, and prints. Formerly 
it was without the name of Sterling ; latterly the name has been added. The 
name was added eight moirths ago. The other ticket was exactly the same, but 
there was no name. I knew Ewing and Co.'s mark vaguely when this action 
was threatened. I sent for it then. I never purchased E wing's Turkey red 
dyed goods with Ewing's mark on them. I have known other Hathi marks on 
Turkey red dyed goods in the Calcutta market. The one produced is Ruber's 
mark. I have known it since I came out, namely, for some twelve or fourteen 
years. I do not know what the natives call it. I have never known Turkey red 
goods in the market by the name of Hathi goods alone. Sterling and Co. have 
lately sent out a new ticket. I designed it from the Hindoo mythology. The 
design was a woman suckling an Elephant. My present firm has received con- 
signments from Messrs. Ewing and Co. We have received some with the Parrot 
mark. They also use the Lion ticket. 1 have never seen any of their goods 
come from Bombay with the Hathi mark upon them. I have bought lately five 
cases of Steiper's goods. I paid five annas two pies per yard. The same day 1 
was offered one pie more per.-yard for Sterling '/goods. Ill my opinion the dye 
of Sterling's is better than that qf Ewing's. I consider myself a judge of color. 
1 believe Sterling's House has been established ?n Glasgow about loo years 
Messrs. Ewing and Co.'s House has been known by me for fourteen years. 

Cross-examined -'I was about tweke years ago in the House of Messrs. 
McVicars, Smith and Co. They were the agents for Messrs. Sterling and Co. 
The goods used to come out with the disputed ticket upon them. Another, 
ticket was also used. It was a small Crown ticket. I was afterwards in Smith, 
Farie's House. We used to receive Messrs. Sterling's goods then with the 
same ticket. We never received the Image ticket. We have never received 
goods with the mark of a Swan, a Boar's head, or- a Clock. Kilburn and Co. 
were agents of Messrs. Sterling and Co. some time back. We adopted the 
Image ticket because I told one of the partners that the ticket was getting too. 
common. 
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The Court, — The evidence is so conflicting that I shall not decide this case 
until a commission has issued to England for the purpose of ascertaining which 
of the parties has a title to the marls. ' Money in this case is no object whatever. 
The plaintiff and defendant, as at present standing, have no interest probably in 
the matter, but, as regards the firm in Glasgow, the question is one of supreme 
importance. 

Mr, Bell. — 1 should wi«h to call one more witness before the case is 
adjourned. 

Francis Beer, — I am in the firm of Cohn, Feilman and Co. We sell a 
quantity of piece-goods. I was formerly in the firm of Bishop and Co. I have 
resided in Calcutta since 1848. I know the Elephant mark produced. I have 
,known it ever since I came out here. I do not see any resemblance between 
the two Elephant tickets produced — that of Messrs. Ewing and Co. and Messrs. 
Sterling and Co. 

Court. — The case will be adjourned until after the commission. No in- 
junction will be granted in the meanwhile, but the defendants^must keep an ac 
count of what they sell. 

Case adjourned sine die accord'ngly. 



Augustus Gabriel Roussac and the Bengal Printing Company Limited vs. 

W. Thackkr and others. 

 

Alleged Infringement of Copyright — Motion for Injunction — General Re- 
semblance insufficient to establish the Right — Proof of unfair and undue use 
necessary in all cases — Where there tsno original matter in the work, the strongest 
evidence of servile imitation cMd piracy must be afforded — Total failure of 
Plaintiffs* case in this instance — Decree in favour of Defendants — Suit dismissed 
with No, J costs, 

Mr, Bell and Mr, Paul appeared for the Plaintips, 

Mr, Doyne and Mr, Graham appeared for the Defendants, 

. Mr, Justice Wells* — The plaintiffs, claiming to be proprietors of three 
books respectively entitled " The New Calcutta Directory" for 1862, "The 
New Quartierly Alphabetical List "for October 1862, and the Almanack 
"Diary*' for 1862, filed their plaint on the 30th January 1803 against 
the defendants, the proprietors of a book entitled '*Thacker's. Post Office 
Directory," which, with certain colorable alterations, the plaintiff alleges in 
the plaint to be ^ reprint of the said books published by the plaintiff, and 
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in which the copyright of the plaintiff was then subsisting, and that the 
defendants printed the same for sale, without the consent in writing of the 
plaintiff ; and the plainti£Fs clam damages to the extent of Rupees ten 
thousand, and seek to have the defendants restrained by injunction from sell- 
ing any more of the said '* Thacker's Post Office Directory, " and also to have 
an account taken of the profits made by the sale of the latter work op to the 
time of the hearing of the cause. 

The following issues were framed and recorded when the case came on for 
a first hearing under the 139th section of Act VIII, of 1859 : — 

I. Whether the plaintiffs are registered proprietors of the publications 
mentioned in the plaint or either of them ? 

3. Whether the plainti£Fs, if registered proprietors, are entitled to the 
copyright claimed in the plaint, to any and what extent ? 

3. Whether the plaintifiFs are entitled to recover any and what damages for 
the improper infringement by the defendants of the plaintiGPs' said copyright ? 

4. Whether the plaintiffs are entide j to restrain the defendants, by injunc- 
tion, from publishing or selling the publications complained of ? 

It appears that the Directory of the plaintiffs was first published in the year 
1856, and the copyright of the Directory for the year 1857 was registered, 
under A;t XX. of 1847, in March 1857. In the year 1854 the plaintiff 
Roussac entered upon a compilation of Samuel Smith and Company's Di- 
rectory for 1855, and he got half the net profits ; one of the publishers of 
Smith's Directory being Messrs. Thacker, Spink and Company. 

Previous to the publication of Thacker's IJirectory in 1863, the following 
works had been. published in previous years: — 

I St. — Samuel Smith and Company's Bengal Directory and Almanack, com* 
menced as far back as the year 1830, and continued up to 1858. 

2nd, — The Bengal Directory and Annual Register, compiled by Lewis, 
being a continuation of Samuel Smith iind Company's. 

^rd, — Sanders, Cones and Company's Calcutta Almanack and Book of 
Directions from 1858 down to the present t'me. 

^h, — The Bengal Directory and Register, published by Scott and Com- 
pany for 20 years down t") 1850. 

jM.— DeSouza's Book of Directions. 

^ih, — The Quarterly Army List from 1849 down to |86|, 
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7/A. — The Bengal Civil Service Gradation List from 1849 to 1863. 

8M. — Hay and Company's Pocket Diary and Almanack for 1862, 

9M. — Payne and Company's Diary for 1862. 

loM.— The Post Office Guide by C. K. Dove, 1855. 

I iM.—The Post Office Manual, 1858. 

12M. — The Churchman's Almanack. 

13M. — The East Indian Register, published by H. Allen and Company. 

14/^— The Calcutta University Calendar. 

i5/>5. — Roussac*s Directory from 1856 to 1862. 

i6M.--The CalculU Gazette. 

I have enumerated the above Directories and Almanacks for the purpose 
of reviewing the common sources of information available when the de* 
fendants commenced their publication in the year 1863. 

I may observe that Roussac's Directory is, in many respects, a superior 
work to that of the defendants, the former containing much more informa- 
tion; and there is no comparison as to the mode in which the two books have 
been got up. 

Before examining the affidavits and evidence adduced at the hearing of 
the suit, it is necessary to consider thr&e preliminary legal objections raised 
by Mr. Doyne on behalf of the defendants : 

Firstly, — It was contended that the platntilfs' publications set out in the 
plaint could not be made the subject of copyright und^r Act XX. of 1847, and 
the learned Counsel relied principally on the language of the preamble of 
that Act, which is very general. It is as follows : — 

** An Act for the encouragement of learning in the Territories subject to 
the Government of the East India Company, by defining and providing for 
the enforcement of the right called copyright therein." 

It must be conceded that the^ preamble favors the construction of the de- 
fendants' Counsel, but a preamble, although it is often allowed to assist the 
construction of the sections that follow it when there is an ambiguity in them, 
cannot be allowed to control the express words of the enactments when they 
are clearly expressed and repugnant to such preamble. In construing Acts of 
Parliament, Me are to look not only at the language of the Preamble, or of any 
particular section, but at the language of the whole Act, In other words, an 

Hy. Vol. 1.-3. 
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Act of Parliament ought to be so construed &s to advance the objects con* 
templated by the Legislature. And, on reference to the sections of Act XX. 
of 1847, it must be admitted that the language used may be construed so 
as to embrace publications such as those set out in the plaint. The English 
Copyright Act V. and VI. Vict. 45, and the repealed Act VIII. Ann, c. 1 9, enthled 
"An Act for the encouragement of learning," contain provisions in some respects 
similar to those of the Indian Copyright Act. 

Copyright la India, as in England, is a right regulated by Statute law. 
The general doctrine, in reference to copyright in publications of the class of 
maps, road books, calendars, chronological and other tables, is not easily 
defined. " All human events," says Lord Erskine in Mathewson and StockdaU^ 
" are equally open to all who wish* to add to, or improve the materials already 
collected by, others making an original work." On the other hand, in Longman 
and^ Winchtsttr^ 16 Vesey 4269, Lord Eldon said he could not go the length 
of saying that there could not be copyright in such works; and that though 
every man has an undoubted right to compile a book from those sources which, 
whether in nature or in other books not subject to copyright, are public 
property and open to all yet if one man has with mental labor compiled such 
a book, another man shall not servilely copy from that book. The view ex- 
pressed by Lord Eldon has prevailed in the Courts both in England and 
America down to the present time. 

I have not felt myself at liberty to put a construction on Act XX. of 1847, 
apart from the decisions pronounced by tlie Judges under the English Acts, and 
certainly the decisions in England go the length of holding that such publica- 
tions as those referred to in the plaint may be protected ; consequently, I hold in 
the present case that the plaintiffs might, under special circumstances, maintain 
their suit for an infringement of copyright underact XX. of 1847. To what 
extent a work of this description is entitled to protection, I shall consider 
hereafter. 

The second point raised by Mr. Doyne is as to the insufficiency of the 
registration of the October Quarterly List, and the decision of this question turns 
upon the construction to be put upon the Eleventh Section of Act XX. of 1847. 

The point is one of considerable difficulty, but I am of opinion that the 
registration of the July Quarterly List did not dispense with the necessity of 
registering the October Quarterly List. 

The Eleventh Section of Act XX. provides "that the proprietor of the 
copyright in any Encyclopaedia, Review^ Magazine, Periodical work, or other 
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work published in a series of books or parts, shall be entitled to all the benefits 
of the registration in the office of the Secretary to the Government of India 
for the Home Department, under this Act, on entering in the said book of Re- 
gistry tbe title of such Encyclopaedia, Review, Periodical work, or other work 
published in a series of books or parts, the time of the first publication of the 
first volume, number or part thereof or of the first volume, number or part 
first published after the passing of this Act in any such work which shall have 
been published heretofore and after the passing of the said Act of Parliament 
III. and IV. William IV., c. 85, and the name and place of abode of the pro- 
prietor thereof, and of the publisher thereof, when such publisher shall not 
also bs the proprietor thereof/' 

I consider such Quarterly List a separate and distinct book, and that the 
plaintiffs have not complied with the provisions of Act XK. of 1B47.' Conse- 
quently the plaintiffs are not in a po3ition to sue the defendants in respect of the 
infringement of the copyright of the "October Quarterly Number," it not 
having been registered under Act XX. of 1847. The 14th Section enacts that 
the proprietor of copyright in any book shall not maintain any action or suit at 
law or in equity under the provision of the Act in re«;pect of any infringement 
of copyright which^has not been registered. 

The^ third preliminary question raised for my decision (urns upon the 
admissibility of a certificate of the registration of the " New Calcutta Directory '' 
for 1857. I admitted the document at the trial, but certianly pot for the pur- 
pose of enabling Mr. Bell to go into^idence with a view of proving an in- 
fringement of the copyright in that book, but on the ground that the registra- 
tion of the book in question might have some bearing upon the general case. 
Upon further consideration I am^learly of opinion that the plaintiffs not having 
allegetl in their plaint that the copyright in the Directory of 1857 had been 
infringed, they arenot now entitled to go into a case not raised in the plaint or 
by their written statement. 

I now proceed to the examination of the affidavits and the mass of parol and 
'documentary evidence adduced at the trial, which lasted dve days, during which 
severiteen witnesses were examined and forty-five exhibits put in evidence. 

The facts of this case, which is one of great importance, have received at 
my hands the most anxious attention and consideration. 

In cases like the present the usual practice in England is to refer the subject^ 
to an officer of the Court, whose duty it is to report the result of his comparison, 
gri4 the Court a:ts upon such a report in making its final decree. The duties 
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hitherto performed by the Master, so far as regards the current basiness, have now 
devolved on the Judges themselves. Consf quently I have been obliged in this 
case to enter not only into a minute investigation and comparison of the rival 
works, but also of the earlier Directories. 

Mr. Roussac in his affidavit says that Thacker's Post Office Directory isa 
piracy of the one published by himself.' In dealing with the facts I shall assume 
throughout that the Quarterly List of October 1 862 has been properly registered . . 
I have adopted this course, as in the event of this case being appealed, the 
learned Judges may not agree with me in the construction I have put on the 
Eleventh Section; and if I now shut out from my consideration the complaint in 
reference to the October Quarterly List, the case might have to be heard again 
at a ruinous cost to the parties. The defendants will not be prejudiced in the 
slightest degree, and the entire case, relied upon by the plaintiffs, will have 
received full consideration at my hands. 

Almanack Calendar, — The first cause of complaint relates to the description 
of the weather and incidents of particular months, which the plaintiffs allege 
have been copied from their Directory. The defendants in their affidavit state 

that, so far ifroth being original matter belonging to the plaintiffs on it, the same. 

* 

has appeared from year to year in the Bengal Directory and Annual Register 
of Samuel Smith and Conipany of the year 1856, and earlier and subsequent • 
years, and in Sanders' and Cones' Almanack since the year 1859, and in Payne's 
Diary for 1862; and they further assert that the descriptive notes in Part L of 
Thacker's book will be found published' from year to year as early as 1846. 
Although this part of the case was not abandoned by the plaintiffs, it was certain- 
ly not seriously pressed at the hearing of t^e suit. I have examined the 
different b)oks referred to in the defendants' affidavit, and the result pf my 
inspection is altogether corroborative of their statements. I am satisfied that 
the descriptive notes in Roussac are palpable plagiarisms from earlier works. 

m 

Civil List, — The fifth paragraph in^he plaintiffs' affidavit states that pages 8 
and 9 of Part II. of the defendants' books, containing the " Disposition of the • 
Civil List," are copied from pages 17 to 20 of the plaintiffs' publication^ the 
** New Quarterly Alphabetical List for October last, " and in support of 
this charge instances some errors which they assert have been copied by the 
defendants. Tne descriptions of " Lieutenant Col. R. Williams and Lieute- 
nant Q. M. Glubb " are referred to for that purpose, and other names inserted 
in the ''Alphabetical List of Civil Servants" are described as errors whicK 
are corrected in the plaintiffs' Directory for 1863. 
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The defendants in their affidavit state that the second part of their Directory 
under the heading " Civil Directory,'' consists partly of a Civil Service List, 
the materials for which were supplied to them by Mr. Wetherall, an Assistant 
in the Civil Fund Office, and the compiler of a work entitled "The Bengal 
Civil Service Gradation List," which he commenced publishing in the year 
1849. Mr. Wetherall was examined at the hearing of the suit on behalf of ihe 
defendants, and his evidence proved completely the correctness of the statements 
contained in the defendants' affidavit. Mr. Wetherall compiled the list from 
information obtained in this office, to which he had access. 

Messrs. Thacker and Spink applied to him in September 1862 for informa- 
tion, and he agreed to furnish the information required for a consideration. 
Mr. Wetherall supplied the printer of "Thacker's Directory " with a copy of 
his own Gradation List, interleaved with corrections, and the proofs contamed the 
corrections up to December 4th, 1862. I have compared both Roussac's Di- 
rectory and Thacker's with Wetherall's Civil Gradation List, and I am perfectly 
satisfied that the information supplied by Mr. Wetherall was compiled without 
any reference whatever to Roussac's Directory. The name of " Lieutenant- Col. 
Williams " appears to have been inserted in Wetherall's last Gradation List ; 
and in Hay's Almanack the names of ** Lieutenant O. M. Glubb " and " Lieu- 
tenant-Qol. Cunningham" are mentioned under the head of Military 
Secretary, 

On further comparison of the plaintiffs' Directory, with the defendants' Direc- 
tory and Wetherall's book, I have discovered that all the errors described in 
Mr. Roussac's affidavit, as occurring in the defendants' Directory, are, for the' 
most part, contained in Wetherall's last list. 

Mr. Young admits having set up from Roussac's Directory the information 
respecting the Thanessur Station. 

Law Directory, — The plaintiffs allege that page i of Part V. of the defendants' 
Directory is almost entirely copied frdhi pages 233 and 234 of the plaintiffs' 
publication, the New Quarterly List^ the division of type and italics being in 
each case identical. The defendants answer this part of the case by pointing 
out to corrections and additions ; and, on a comparison of the two books, it will 
be found that the names of the Hon'hle H. S, Moine, Sir C. Trevelyan, R. S. 
Ellis f A, A. Robert Sy Bahoo Ramgopal Ghose, and the Hotihle Ashley Edeut 
are mentioned in Thacker's Directory, and not in Roussac's "October Quarterly 
List." And the names of H, D. H. Fergusson and the Maharajah 0/ Puttiallahy 
which ^re nientioned in the plaintiffs' October Quarterly List, are omitted in 
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the defendants' book. I have compared the plaintiffs' Directory with Samuel 
Smith and Co/s of 1855, and I find that at page i, Part V. of the latter, the 
division of types and italics is identical with that in both the plaintiffs' and 
defendants' publication. 

Mr. Young in his evidence admits that he took page i of Part V. from 
Roussac, and sent it to Mr. Kirkpatrick, a clerk in the office of the Legislative 
Council, to be corrected, and stated that it was printed as corrected by Mr. 
Kirkpatrick. The next complaint has reference to the officers of the High 
Court. The plaintiffs say that page 2 of Part V. of the defendants' publican 
tion is an exact copy of page 235 of the plaintiffs' "October Quarterly 
List," The defendants say that the differences are very material ; and, 
on a comparison of the two books, it appears that several additions are 
inserted in the defendants' book, as, for instance, the name of ** J. P. Grant" 
as Officiating Remembrancer of Legal Affairs. The allegation as to simi- 
larity of arrangement is again insisted upon. Mr. Longueville Clarke, an 
Advocate of long standing, and distinguished for his accurate knowledge of 
all matters connected with the late Sapr^me Court, prepared, at the instance of 
Mr. Spink, the List of Advocates; and in all probability, in the preparation of 
that list, h^ consulted Roussac's Directory, as he had a perfect right to do, and 
that may account for the insertion in the defendants' book of certain errors and 
inconsistent descriptions appearing in both books. Mr. Young stated at the 
trial that the List of Attorneys was made up from forms filled up by the differ- 

m 

ent firms, and from information obtained from Mr. Swinhoe, Honorary 
Secretary to the Calcutta Attorneys' Association ; and he admitted that he took 
from Roussac, page 6, Part V., and sent it to Mr. Harwood of the Police to be 
corrected with the additions of Mr. Spink. Af course, Mr. Young went to 

the latest book, as he says, to save corrections of the press. 

• 

Clerical Directory, — I pass on to the next subject of complaint, and the 
plaintiffs say that page i of Part VIL of the defendants' book is copied from 
page I of Part II. of the plaintiffs' Directory, and they rely upon the circum- 
stance of the order in which the churches and chapels are arranged in 
Thacker's Directory. 

The defendants say in their affidavit tliat they submitted to Mr. Abbott, the 
Registrar of the Diocese of CalcuUa, a list, and that such list was set up from 
a form used in similar publications. Now, the defendants in making this state- 
ment must have been misled and deceived by :\Ir. Young ; for, although it may 
be perfectly true that other publications contain lists '\^ the same form, 
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it was admitted at the trial by Mr. Young tliat the list submitted to Mr. 

Abbott was set up from Mr. Ronssac's Directory. I have carefully compared 

• 

the defendants' bobk with three other publications, '* Rouss^c's Directory/' ** The 
Churchman's Almanaclc," and " Samuel Smith's Directory of 1855," and I find 
that the lists are substantially the same, the greatest similarity being between 
Roussac's and the defendants' ;but the Thakurpur Chapel and the Kistopore Cha- 
pel, which are inserted in the former, are omitted in the latter. In the "Church- 
man's Almanack" St. Peter's Church is placed before St. Thomas' Church, 
whereas in " Roussac's Directory " of i862,in **Samuel Smith's Directory of 1 856," 
and the 'defendants' book, St. Thomas' is placed first. It appears that certain 
alleged errors in Roussac's book, occurring in the description of the Missions, 
have been copied into Thacker's Directory, and the plaintiffs rely upon the 
mis-spelling of the names of several Missionaries ; and I cannot reconcile the 
repetition of these errors with any other supposition than that they were co- 
pied from Roussac's Directory, and not corrected by the individuals who bad 
forwarded to them the lists for correction. It was contended by Mr. Doyne 
that inasmuch as the returned lists contained the names as spelt in the defend- 
ants' Directory, probably the names are not mis spelt. I think this can hardly 
be the case, and that the errors occurred in the manner therein siiggested. 

Religious Societies, — The plaintiffs allege that pages 13,1 4,and 1 5 are arrang- 
ed identically in the same order as pages 3, 4, 5, 6, 7, and 8 of Part VI. 
of plaintiffs' publication, and several errors are, pointed out in the affidavits which 
have been copied by the defendants into their publications. 

The defendants, on the other hand, say that the same arrangement is to be 
found in Samuel Smith's Benpil Directory of 1856, and that the list of each 
Religious Society was sent by the defendants to the Secretary of each Society 
for correction. This averment is corroborated by the parol evidence of 
Mr. Young. I have myself made a close comparison of the two books on this 
point. I have aUo compared Roussac's Directory with that of Samuel Smith's 
of 1855, and it is manifest that the type and arrangement are almost identical. 

Educational Directory, — Under this head two or three errors appear in 
both books. Plaintiffs point out specially the description of the Doveton 
College. The defendants, on the other hand, say that the list in this 
case was submitted to Mr. Brace, one of the masters, and was passed by 
him as correct. On comparing the two books, I find ;nany differences. The 
plaintiffs refer also to the description of Bishop's College in the two 
books. The defendants assert that the plaintiffs' book is a mere copy 



(r l6 ) 

the defendants' book, I have compared the plaintiffs' Directory with Samuel 
Smith and Co/s of 1855, and I find that at page i, Part V. of the latter, the 
division of types and italics is identical with that in both the plaintiffs' and 
defendants' publication. 

Mr. Young in his evidence admits that he took page i of Part V. from 
Roussac, and sent it to Mr. Kirkpatrick, a clerk in the office of the Legislative 
Council, to be corrected, and stated that it was printed as corrected by Mr. 
Kirkpatrick. The next complaint has reference to the officers of the High 
Court. The plaintiffs say that page 2 of Part V. of the defendants' publica' 
tion is an exact copy of page 235 of the plaintiffs' "October Quarterly 
List." The defendants say that the differences are very material ; and, 
on a comparison of the two books, it appears that several additions are 
inserted in the defendants' book, as, for instance, the name of ** J. P. Grant " 
as Officiating Remembrancer of Legal Affairs. The allegation as to simi- 
larity of arrangement is again insisted upon. Mr. Longueville Clarke, an 
Advocate of long standing, and distinguished for his accurate knowledge of 
all matters connected with the late Saprime Court, prepared, at the instance of 
Mr. Spink, the List of Advocates ; and in all probability, in the preparation of 
that list, h^ consulted Roussac's Directory, as he had a perfect right to do, and 
that may account for the insertion in the defendants' book of certain errors and 
inconsistent descriptions appearing in both books. Mr. Young stated at the 
trial that the List of Attorneys was made up from forms filled up by the differ- 
ent firms, and from information obtained from Mr. Swinhoe, Honorary 
Secretary to the Calcutta Attorneys' Association; and he admitted that he took 
from Roussac, page 6, Part V., and sent it to Mr. Harwood of the Police to be 
corrected with the additions of Mr. Spink. Af course, Mr. Young went to 

the latest book, as he says, to save corrections of the press. 

« 

Clerical Directory, — I pass on to the next subject of complaint, and the 
plaintiffs say that page i of Part VIL of the defendants' book is copied from 
page I of Part II. of the plaintiffs' Directory, and they rely upon the circum- 
stance of the order in which the churches and chapels are arranged in 
Thacker's Directory. 

The defendants say in their affidavit that they submitted to Mr. Abbott, the 
Registrar of the Diocese of Calcutta, a list, and that such list was set up from 
a form used in similar publications. Now, the defendants in making this'state- 
ment must have been misled and deceived by iNIr. Young ; for, although it may 
be perfectly true that other publications coi^taip lists \xi the same form, 
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it was admitted at the trial by Mr. Young that the list submitted to Mr. 
Abbott was set up from Mr. Roussac's Directory. I have carefully compared 
the defendants' bobk with three other publications, '* Roussac's Directory," " The 
Churchman's Almanaclc," and '' Samuel Smith's Directory of 1B55," and I find 
that the lists are substantially the same, the greatest similarity being between 
Roussac's and the defendants' ;but the Thakurpur Chapel and the Kistopore Cha^' 
pel, which are inserted in the former, are omitted in the latter. In the *' Church- 
man's Almanack" St. Peter's Church is placed before St. Thomas' Church, 
whereas in " Roussac's Directory " of 1 862,in *'Samuel Smith's Directory of 1 856," 
and the 'defendants' book, St. Thomas' is placed first. It appears that certain 
alleged errors in Roussac's book, occurring in the description of the Missions, 
have been copied into Thacker's Directory, and the plaintiffs rely upon the 
mis-spelling of the names of several Missionaries ; and I cannot reconcile the 
repetition of these errors with any other supposition than that they were co- 
pied from Roussac's Directory, and not corrected by the individuals who bad 
forwarded to them the lists for correction. It was contended by Mr. Doyne 
that inasmuch as the returned lists contained the names as spelt in the defend- 
ants' Directory, probably the names are not mis spelt. I think this can hardly 
be the case, and that the errors occurred in the manner therein suggested. 

Religious Societies, — The plaintiffs allege thatpages 13,1 4,and 1 5 are arrang- 
ed identically in the same order as pages 3, 4, 5, 6, 7, and 8 of Part VI. 
of plaintiffs' publication, and several errors are pointed out in the affidavits which 
have been copied by the defendants into their publications. 

The defendants, on the other hand, say that the same arrangement is to be 
found in Samuel Smith's Benpil Directory of 1856, and that the list of each 
Religious Society was sent by the defendants to the Secretary of each Society 
for correction. This averment is corroborated by the parol evidence of 
Mr. Young. I have myself made a close comparison of the two books on this 
point. I have aUo compared Roussac's Directory with that of Samuel Smith's 
of 1855, and it is manifest that the type and arrangement are almost identical. 

Educational Directory, — Under this head two or three errors appear in 
both books. Plaintiffs point out specially the description of the Doveton 
College. The defendants, on the other hand, say that the list in this 
case was submitted to- Mr. Brace, one of the masters, and was passed by 
him as correct. On comparing the two books, I find ;nany differences. The 
plaintiffs refer also to the description of Bishop's College in the two 
books. The defendants assert that the plaintiffs' book is a mere copy 
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of the account contained in the ''Churchman's Almanack/' I have cpih- 
pared this book with the plaintiffs' and defendants' Directories, aqid it is 
abundantly clear that both the plaintiffs and the defendants have used the 
*' Churchman's Almanack '* to a gieat extent. 1 do not say improperly. The 
Reverend Editor of the ''Churchman's Almanack" was examined at the 
trial, and stated that the information, compiled by himself, contained in his 
Almanack, appears in Roussac's Directory. In the description of the Cdcutta 
University in the defendants' book there are 50 names not mentioned in 
the ia3t edition of Roussac. Under the head ^'Department of Public In* 
struction" the omissions, alterations, and corrections in the defendants' Directory 
are considerable. 

Commercial Directory, — ^The plaintiffs in terms charge the defendants with 
having copied from their book the List of Merchants, and in support of their 
allegation they point out two errors— one in reference to *'W. H. 
Baily," whose name, though properly omitted in the Quarterly List, appears 
in the plaintiffs' Directory, and also* appears in the defendants' Directory; 
and another in the case of " J. £. Machlachlan," whose address is correctly 
stated in the October Quarterly List, but incorrectly stated in the two 
Directories, the same mistake occurring in both. 

The defendants, on the other hand, rely upon differences in the two books, 
and explain that the names in this part of the publication were compiled 
chiefly from returns from runners employed by the defendants, and that 
changes which occurred late in the year could not be introduced. 

Much the same complaint is preferred against the defendants as regards 
the list of brokers, and, substantially, the san^e answer made as in the last 
case. 

Disposition of the Trade List, — Here again *the plaintiffs rely upon the 
insertion of errors in the defendants' book, and mention especially the 
names of ^^ Mrs. Caldwell,'* Mrs, Fargukar," and ** Mrs. Ross,'' all boarding- 
house*keepers. 

The defendants say that these names of Farquhar and Ross appear in 
the Almanack of Messrs. Sanders and Cones and in Payne's Diary, both pub-" 
lished in the year 1862, before any of the plaintiffs' publications were 
registered. I have looked into these publications, and I find the names as 
stated by the defendants in their affidavit. 

The Quarterly List for October omits the name of Mrs. Farquhar, and 
contains that of Mrs. Ross, and this rather shews that the defendants did not 
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depend only on the pablications of the plaintiff. Mr. Bell pressed npon 
my attention the circumstance of the mis-spelltng of Mrt. Caliwelts name in 
both books. Mr. Doyne contended *that it was by no means certain that the 
name was mis-spelt. The parol evid^iceof Mr. Ronssac is corroborative of 
the plaintiffs' affidavit, and again it is more than probable that Mr. Yoimgiitey 
have s^ up from Ronssac the name of Mr^, CaldwtlL 

Mr. Young stated at the trial that Part X. of the defendants' Directofy was 
made up partly from Trade Returns and partly from Street Returns, and that, 
except in using Ronssac's Directory for addresses, the whole was made np 
from original returns. 

Conveyance Directory, — I think I am correct in stating that the plaintiffs' affi* 
davit does not specially prefer any complaint under this head ; there is a gene- 
ral allegation '' thai in several other respecis^ ** but at the hearing of the suit 
the conduct of the defendants, in reference to the Conveyance Directory* was 
a question in the cause. Mr. Young says that the portion from pages i to 24 
of Part XL was compiled from original prospectuses received from the different 
Companies. 

The evidence of Mr. Batchelor, the Traffic Manager of the East Indian Rail- 
way Company, is confirmatory of Mr. Young's statement. Mr. Batchelor stated 
that, upon being applied to by Messrs. Thacker, Spink and Co., he gave 
directions to the officers in his establishment to send all the information re- 
quired. Mr. Pierce also of the East Indian Railway supplied the list of persons 
employed in his department. 

. Docking Companies and Docks. — The plaintiffs in express terms say that the 
description contained in pag^28 and 29 of Part XI. of defendants' Directory 
is copied from pages 88m and 8Sn of Part VIII. of plaintiffs' book. The 
defendants answer this head of complaint by stating that the same ar« 
rangement is to be found in Smith's Directory for 1858. And it will be found 
on reference to the two books that t||ere are some striking differences in the 
statements. In the description of the Calcutta Docking Company, the defend- 
ants' book states the capital*of the Company and the names of the Directors, 
both which particulars are omitted in the plaintiffs' book. There are other 
differences which I think it unnecessary to state in detail. 

Banking Directory.— Thp plaintiffs say that the de8Gri{>lion of the varioos 
Banks at pages 1, 2, 3, 4, 5, 6, and 7 of Part XII. of defendants' book 1$ copi* 
ed from the plaintiffs' book. The evidence of Mr. Gordon, an officer in the 
Bank of Bengal, who was called on the part of the defendants, went far to rebut 

Hy. Vol I.-4* 
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this head of complaint. Mr. Gordon stated that he received a slip from the 
Secretary of the Bank, sent by Thacker and Spink, and that he corrected the 
slip and sent it to the defendants. Mr. Gordon distinctly stated that he corrected 
it without looking at any other book, and that he made corrections and several 
additions ; and it also appears that he corrected slips for the plaintiffs and for 
Sanders and Cones. I have covpared the descriptions of the Bank of Bengal In 
the two Directories ; and alterations, omissions, aiid corrections amount to is. It 
will be found that in the defendants' book detailed particulars are given of the 
North- Western Bank of India in liquidation which are not noticed in the 
plaintiffs' book. 

Assurance Dirutory, — The plaintiffs do not in their affidavit make a specific 
charge under this head, but the matter was discussed at the trial. Mr. Roussac 
gave evidence torching this part of the case. Mr. Young stated that the 
description of the Insurance Offices was taken from original pamphlets 
supplied by the offices. Of course, the offices would have a direct interest 
in furnishing the information. Mr. Young admits that he set up from Rous* 
sac the Marine and Fire Offices, and sent the lists for correction. And it will 
be found on reference to the two books that the defendants have inserted at 
least three Companies not menttoned in the plaintiffs' publication. 

Poit Office. — The affidavit of Mr. Roussac contains two distinct charges : 
Firstly y that the Table of Distances at pages 6 to is of Part VII. of defend- 
ants' Directory is an exact reprint from the Table contained in plaintiffs' 
Directory at pages 59 to 64 of Part I. And it is pointed out, as a circum- 
stance corroborative of plaintiffs' statement, that certain errors contained in the 
plaintiffs' book appear also in defendants' ptrolication. Mr. Roussac stated 
at the trial that he compiled the postal distances from an old book he dis\ 
covered at Bombay, and from returns obtained from the Mofussil and the 
Punjaub Government I was struck at first with this evidence. Mr. Rons- 
sac, in a subsequent part of bis evidenoe, stated that he could not exactly say 
from what book he had originally taken the postal distances. And when his 
attention was called to the East India Register and Army List, he could not say 
that the Table of Postal Distances in his book was not taken from tliis pub- 
lication. I have examined with much care the postal distances contained 
in the *' East India Register," in " Samuel Smith's Directory for 1856," in the 
** Bombay Directory for 1862," and in '* Sanders' and Cones' Book for i86i,"and 
I find that die Postal Distance Table inserted in the plaintiffs' and defendants' 
Directories is almost identical with that contained in the publications I have 
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alluded to. It is far from my wish to say one word derogatory to the charac- 
ter of Mr. Roussac, whose industry and perseverance is worthy of praise ; 
but I mpst say that Mr. Roussac's evidence, as regards the postal, di*- 
tances, w;^ exceedingly unsatisfactory.. Before I consider the evidence qf Mr. , 
Dove, the Postmaster- Geiieral of Bengal, on this ,poi^t, I will considfu: the 
complaint made by Mr. Roussac as to the '' Posi Office Raies^ *\ It is stated 
in tbf plalntiSs' afiidavAt that these rates are also taken by the defendants . 
fr(»n the plaintiffs' publication. The defendants say that the information con^ 
tained in Part XIV. of their publication was supplied to tl^m by Mr. I)pvei 
and they assert that the '' postage rates '' contained in their bopk are not 
taken from Roussac, and that the same have long been public property pub« 
lished in the ''Post Office Manual, " in the ''Post Office Guide" published 
by Mr. Dove, in Sanders' and Cones' '' Almanack " in i86a, in the *' Churdi- 
man's Almanack" for 1862! and in Hay and Company's ''Diary "for i86|« 
I have carefully collated the postage rates contained in these different poblicfi^ 
tions, as well as those contained in the plaintiffs' and defendants' Dtrectodes, 
and I have no difficulty in saying that, in my judgment, the " rates of postage " 
contained in all the Directories and Almanacks mentioned above are sub* 
stantially oneand the same. Mr. Dove, in his evidence, places the matter hffyond 
all doubt. Mr. Dove says, in reference to " postage rates " inserted at page 13 of 
Part XIV. of defendants' book, that the matter is taken for the most part from 
the Post Office Schedule abstrac ed out of Act XVII. of 1854 ; and on the 
question of '^ postal distances," that, as far as Bengal is concerned, the greater 
number of distances was published by him in 1855. Mr. Dove prodiiced a set 
6f nine Polymetrical Tables, shewing the distances^ between the several Post 
Office stations, framed by Captain Taylor as far back as 1837, a Steam 
Postage Schedule for the Post Offices in India, "The Bengal Postal Advertiser 
for 1 86 1 , " and " Tables of Postage Rates. " I have looked through these docu- 
ments with the view of ascertaining how far Mr. Rouisac can lay claim to 
having printed and published an original compilation in respect of the 
postage rates. 

Literary and Scientific Societies. — Mr. Young admitted at the hearing of the 
suit that the portion from pages i to 7 in Part XV. of the defendants' book 
was set up from Roussac, and afterwards corrected by the Secretaries of the 
different Societies. I have made a comparison between the two books as re- 
gards the Asiatic Society and the Dalhousie Institute. I find 34 corrections 
and omissions as regards the first Society, and 27 alterations, omisslonsi and 
corrections in the description of the other Society. 
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Streei Direci^ry.-^l now approach the consideration of that portion of the 
plaintiffs' ca$e which is not specially alluded to either in the affidavit or 
written statement, but which seems to me the strongest part of the plaintiffs' 
case, as I am satisfied the defendants, by their agent, Mr. Yoong, have used 
extensively the plaintiffs' pablicatlon in the preparation of this part of their 
jQirectory. It most be borne in mind that a Street Directory necessarily 
invcrfves considerable research and labonr ; and it is most important to ascer- 
tain the nature and extent of the use made of Roussac's. The learned Counsel 
for the plaintiffs, Mr. Bell, rested this part of the plaintiffs' case on the compari* 
son* of the two books, and pointed out the insertion in the defendants' book of 
severaTerrors contained in the plaintiffs' book. Mr. Young stated that he had 
supplied the inhabitants with Circulars, and that he commenced his work in 
August personally and by employing runners, and by post out of Calcutta ; 
that he employed two persons at Rs. 40 each per month, and several peons, 
I have devoted many hours to the wearisome task of making a comparison of 
the rival Street Directories. I selected the names under four letters for a 
minute comparison, and in respect of tliose names I find the corrections, addi- 
tions, and omissions exceed 350 in number. 

Mo/ussil Directory, — Mr. Young stated that this portion of the Directory was 
obtained from the Army List, the Civil List, and Roussac, and that in almost 
tw^xy case the list was forwarded for correction either to the Post Master or 
some other official (in some instances to two parties), and that the returns were 
printed as. they came back corrected. Mr. Young admitted that the account of 
Rewah was copied from Roussac, but before doing so he had applied to a Mr^ 
Coles for information. I have selected four places for minute comparison — Agra, 
Allahabad, Meerut, and Umballah, and I find Che omissions, corrections, and 
additions to be considerable — not less than 2qo in number. 

I have compared the description of Serampore and Chandernagore, and find 
^differences in the former, and 10 in the latter. 

Mr. Wyman, the Head Printer at the Military Orphan Press, stated that 
the ^defendants' Directory was printed at that Press ; he proved that the book 
was printed from manuscript returns Mr. Wyman stated that he did not 
receive instructions from Messrs. Thacker, Spink and Co. as to type, and it 
appears that in 1859 Roussac's Directory was printed at the Military Orphan 
Press, and that in printing the defendants' book the same type was used ; con- 
sequently there is a close resemblance between the type of Roussac's book and 
that of the defendants' book. 
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Mr* Wyman was. present on the occasion of Messrs* Barham and Spink 
ordering Mr. Young not to make ase of Ronssac's book. 

Mr. Young was obliged to admit at the trial that he had made use 
of Roossac's Directory, and had kept back from his employers, and also from 
Mr. Wyman, the fact of his having done so ; and I mast say that Mr, Young's 
affidavit is framed in a manner calculated to mislead not only the Court, but the 
parties to the suit. I consider Mr. Young's conduct in wilfully suppressing 
facts in his affidavit highly reprehensible. I have given this part of the case 
my most anxious consideration, as considerable reliance was placed on Mr. 
Young's affidavit for the purpose of shewing that he used Roussac's Directory 
with an animus /urandu I consider the defendants themselves acted throughout 
in a straightforward and honorable n^anner. 

I must now proceed to the consideration of the authorities bearing upon the 
subject. 

In the case of Hogg vs. Ktrby in 8 Vesey, Jr., page 215, Lord Eldon 
says : " As to copyright, I do not see why if a person collects an account of 
natural curiosities and such articles, and employs the labor of his mind by 
giving a description of them, that is not as much a literary work as any Qthers 
that are protected by injunction and by action. It is equally competent to any 
other person, perceiving the success of such a work, to set about a similar work . 
bond fide his own." • 

It is clearly settlecf not to be any infringement of the copyright of a book to 
make bond fide extracts from it, or a bond fide abridgment of it, or to mak^ 
use of the same common materials in the composition of another work. 
The correctness of this principle can hardly be questioned, but, as stated by 
Mr. Justice Story at page 243 of his Treatise on Equity Jurisprudence, " what 
constitutes 9. bond fide ca3e o^ extracts, or a bond fide abridgment, or a bond 
fide use of common materials, is often a matter of most embarrassing in* 
quiry." 

Most of the cases have been, not when a new book has been published as 
part of the old work, but when, under color of a new work, the old work has 
been republished, as is the complaint in the present suit. The case of Cary vs. 
Longman^ i East, page 358,was an action on the case for pirating abook entitled 
" Cary's New Itinerary of the Great Roads throughout England and Wales'* 
At the trial before Lord Kenyon, it appeared that the original foundation of both 
the plaintiff's and defendant's books was a work first published in 177 1 by Mr. 
Paterson. In 1797 the plaintiff was employed by the Postmaster-General tg 
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make ah actual survey of the principal roads, and the book published by him 
contained many material corrections of, and additions to, the last edition of 
the original work by PaUrson. The book published afterwards by the defend- 
ant as the 1 2 th edition of the original work by Pakrson appeared to have 
been copied, nine-tenths of it, verhatim from the plaintiff's improvements, and 
many of the alterations were merely colorable. Under these circumstances 
Lord Kenyan held that the plaintiff had no tide on which he coo|d foui&d 
an action to that part of his book which he had taken from Mr, Pattrsanh 
but that he had a right to his own additions and alterations, many of which 
were very material and valuable. 

In MathiWion vs. Stockdale, I3 Vesey, Jr., p. 270, the ground of the 
work was a catalogue of names, appointments, and such other information 
constituting the " East India Calendar ; " upon inspection of the books, though 
there was some trifling variation in the titles, the mode of printing was exactly 
the same ; the pages contained the same number of lines ; in the long list of 
casualties, removals, and deaths, there was not the least variation ; the indices, 
moreover, were the same; but the defend int had inserted some new matter, 
principally the Ceylon establishment. 

Under these circumstances the Lord Chancellor held that the plaintiff was 
entitled to have the injunction continued until the hearing. 

In Wilkins and Aitkeny 17 Vesey, page 242, the doctrine as to what may 
be considered an honest use of a preceding publication was much discussed. 
The plaintiff had published a work in one volume folio, under the title of the 
^^Antiquities of Magna Grcecia^* and the defendant published a treatise in one- 
volume folio entitled " i4« Essay on the Doric firder of Architecture y* in which 
he inserted some parts of the plaintiffs' work, but the greater part of the 
defendants' work was, compiled by himself front materials common to both 
parties. And on behalf of the defendants it was contended that the quota- 
tions, abridgments, and copied lines were such as might fairly be taken by one 
author from another. Lord Eldon said, '' There is no doubt that a man cannot, 
under the pretence of a quotation, publish either the whole or a part of another 
work. The question upon the whole is whether this is a legitimate use of 
the plaintiff's publication in the fair exercise of a mental operation deserving 
the character of an original work. The effect, I have no doubt, is preju- 
dicial, and the injunction ought not to be dissolved." ^ 

In Longman and Winchester, 16 Vesey 273, the plaintiff and others 
published, in November \ 808, a book under several titles, vi%.y " The Royal Calen* 
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idp;' *' The London Calendar^* and " The Court and CUy Calendar^ The de- 
fendant, in May 1808, published a woric of a similar description under the 
title of the ^^ Imperial Calendar, " containing the same lists, and wholly copied 
from the plaintiffs' work, including some remarkable errors which were 
exactly followed in the latter work. Lord Eldon, in the course of his judg« 
ment, said: *' Assuming that there may be a copyright in a work of this 
description, there is not much difficulty in the rest of the case. Take the 
instance of a map describing a particular country, and a map of the same 
country afterwards published by another person ; if the description is accurate 
in both, they must be pretty much the same, but it is clear the latter publisher 
cannot on that account be justified in sparing himself the labor and expense 
of actual survey published by another. So as to ' Paierson*s Road Book,' it is 
certainly competent to any other man to publish a book of the roads ; and if 
the same skill, intelligence, and diligence are applied in the second instance, 
the public would receive nearly the same information from both books ; but 
there is no doubt this Court would interpose to prevent a mere republica- 
tion of a work which the labor and skill of another person had supplied 
to the world. The injunction must go; but I have said nothing that has 
a tendency to prevent any person from giving to the public a work of this 
kind, if it is the fair fruit of original labor, the subject being open to all 
• the world." 

In Mawman vs. Tegg, 2 Russ., page 385, the plaintiffs claimed to be 
the proprietors of a work entitled the " Encyclopcedia Metropolitana, *' which 
was commenced in January 1818, and was intended to be completed in fifty 
parts. In August 182 c the ^aintiff purchased the first five parts, and 
afterwards published twelve other parts. In January 1826, the defendants 
published the first part of the work entitled the '' London Encyclopcedia^ 
which was edited by the gentleman who had been the Editor of the first 
five parts of the '^Encyclopedia Meiropolitana'' In March the plaintiffs 
first discovered that many of the articles in Tegg's publication were copied 
verbatim, or nearly so, from the " EncyclopcBdia MetropolitanaJ* The 
Lord Chancellor, in the course of his judgment, said : " Under all the 
difficulties of this case, it seems to me that the proper way of proceeding 
would be to send it to the Master to ascertain all the parts of the 
** London EncyclopcBdia'' which have been pirated from the '^Encyclopaedia 
Metropolitana^ This becomes more necessary when you consider what the 
language is which both Lord Mansfield and Lord Eilenborough have us^d 
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in summing up to juries. In respect to pirating dictionaries, charts, &c., Lord 
Mansfield lexpressly says that you are not merely to look at what is published 
in the one work, being part of the other work, but that you are to consider 
whether the matter alleged to have been copied has, upon the whole, been 
used in such a manner as to shew that the party meant to give to the public 
what might fairly be called a new work, or whether, on the other hand, in 
robbing the former author of so much of his work, he acted as Lord £Uen- 
borough expresses it, animo furandiy 

The true doctrine deducible from these authorities seems to be expressed 
by Lord Erskine in Mathewson and Siockdale, that every man may take what is 
useful from the original work, and improve the materi|ils already collected by 
others, if his mind is concerned in the compilation, endeavoring to make 
improvements and additions. 

Coming to the more modem decisions, 1 find the same general principle 
established. In Lewis vs. Fullartotiy 2 Beavan, page 6, the plaintiff was the 
publisher of a work called " The Topographical Dictionary of England; *' the 
first edition was published in May 1831. The defendant commenced printing 
in June 1833, and completed in May 1834, a book called ''A New and 
Comprehensive Gazetteer of England and Walet^ Lord Langdale said : "On 
a comparison of the two books, it appears that a considerable portion of the matter, 
which is contained in the plaintifiFs' work has found its way into the work of 
the defendant. Any man is entitled to write and publish a topographical 
Dictionary, and to avail himself of the labors of all former writers whose 
works are not subject to copyright, and of all public sources of information. 
Having gone carefully through all the articles commented upon in the ar- 
gument and several others, I am of opinion that the defendants' work is, to a very 
considerable extent, a piracy of the plaintiff's cop}iright." See also Campbell vs. 
Seott, II Simons, p. 31. 

In Stevens vs. Wildy, 19 Law Journal, New Series, Equity, page 190, it 
appeared that a legal work published by the defendant was, in a great mea- 
sure a copy of a book published by the plaintiflf. The Vice- Chancellor said : 
" I think it is impossible to take up these two books, and not see that there 
has been very copious taking by the defendant. I do not think I am bound 
to go through the whole book. The law at present is in conformity with 
the old Roman law, which is, that if the defendant will take the plaintiff's 
corn, and mix it with his own, the whole should be taken to be the plaint- . 
iB*8. The injunction ought to be granted." 
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In the case Murray vs. Bcyne^ 22 Law Journal .Eqnitjri page \%f^ 
on motion for an injunction to restrain the defendant David Bojme 
from continuing to sell, a book called ''A Guide Book to Switzerland^ " 
on the ground of its being a piracy from the plaintiff's book, entitled '' A 
Hand Book for Travellers in Switzerland," Vice-Chancellor Kindersl^y, in 
the course of his learned and elaborate judgment, said: ''I have now 
to consider how far . Mr. Boyne's book is a piracy of anything contained 
in Mr. Murray's work published in 1838. A great number of instances 
was adduced for the purpose of shewing that Mr. Boyne had copied 
errors. That is the ordinary and familiar mode of trying the fact whe- 
ther the defendant has used the plaintiff's book. I have not the slightest 
doubt that to some' extent the defendant has used the plaintiff's work. 
It is obvious that in] any road book, whether it be a mere mechanical 
road book, like the old English road books, or the more literary road 
books, which Mr. Murray's undoubtedly is, it is an extremely difficult 
thing to see how far the subject being the same, and the details necessarily, to 
a great extent, the same, the one has fairly or unfairly used the woilc of the 
other. I cannot say that the defendant's book is an unfair use of Mr. 
Murray's, and the injunction consequently must be refused." 

In Jtrrold vs. HouUion, 3 Kay and Johnson, the plaintiffs were pub- 
lishers of a work written by Dr. Brewer, called « The Guide to Scunee!* 
the defendants the publishers of a work called « The Reason Why:' Vice- 
Chancellor Wood said :— 

" I take the illegitimate use as opposed to the legitimate use of another man^s 
work on subject-matters of this description to be this : ff, knowing that a 
person whose work is protected by copyright has, with considerable labor, 
*compUed from various sources a work in itself not original, but which he has 
digested and arranged, you, teing minded to compile a work of a like description, 
instead of taking the pains of searching into all the common sources, attd 
obtaining your subject-matter from them, avail yourself of the labor of yonr 
predecessor, adopt his arrangements, or adopt them with but a slight degree dl 
colorable variation, and ihus save yourself pains and labor— that I take to be an 
illegitimate use. 

« I have not forgotten the case before Lord.Cottenbwn, in which he speaks 
of the labor thrown upon the Court in analysing minutely cases of this desr 
cription,,and says 'that justice does not require such an analysis.' But \ 
seems to me that, if I bav« been necessarily Ud to the conviction t^ Oiere 
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hUibeea a piriacyr jastice does require that I should not gradge any labor 
that may be reqaisite in order to ascertain how far the injunction should 
extend." The injunction was granted in this case. 

See also Af'Netirs. Wtlliams, ii Jurist 344. 

On a still more recent occasion in England, Vice-Chancellor Wood, in Spiers 
vs. Brown, reported in Volume 6 of the Weekly Reporter, page 35 a, examined 
the whole subject with great learning and assiduity. The plaintiff was the 
author of two dictionaries. The object of the suit was to restrain the defendant 
from publishing a dictionary compiled by M. Contanseau on the ground that he 
had pirated the plaintiff's books. 

The Vice-Chancellor said that " the real issue whic^the Court was called 
on to decide was one of the most difficult ever presented to him, namely, as to 
how far this very considerable use of the work of another might be taken to 
be legitimate. Though a good deal had been here taken from the plaintiffs^ 
ycit a good deal of labor had been bestowed upon what had been taken. Upon 
the whole, he could not think the defendants had gone beyond what the Court 
woidd. allow/' 

In Emerson and Davisj 3 Story 378, the learned American Judge Mr. 
Justice Story says: "Every author of a book has a copyright in the plan, 
aTraogenient, and combination of his materials, and in his mode of illusirat- 
ing \he subject, if it be new and original Another man may publish 
another map of the same State by using the like means or materials, and the 
like skill and labor at his ow n expense." 

Applying these principles and authorities to the present case, I have no 
difficulty in sajing that the foundation of tl^ plaintiff's case entirely fails. 
It It very desirable, in deciding cases like the one now under consideration,^ 
to act, whenever It is possible, upon broad principles, and not give effect to 
tecbni^l and nice distinctions. I have endeavored, without success, to find 
a .case exactly- circumstanced as this is, but this case falls clearly within the 
principle of the decisions of Vice-Chancellor Kindersley in Murray vs. Boyne 
and Vice-Chancellor Wood in Spiers vs. Brown, two of the cases having the most 
direct bearing on the present one. I find, from a close comparison of the 
works in question, in many respects the same arrangement and classification, 
and in some instances that the matter contained in the plaintiffs ' book has 
been usecjl by the defendants ; but still I am of opinion that the defendants have 
not made an unfair or undue use of the plaintiffs' books. There exists a general 
resembhmce, at botk publicationt follow in the track of the old Directories. 
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No doubt the d^fendftrits sought for and obtained foformftdoii from pftrtfes welt 
qualified to assist them in the compilation of the Directory. The evidence 
adduced at the trial satisfied me that both the plahntiffs' and defendants' plib* 
lications were compiled from materials common to Ihe whole world. I have 
made a close comparison of Roassac's Directory for 1856 with that of 
Samuel Smith's Directed for 1855, and if .the proprietors of the latter work 
h4d been minded to interfere with Mr. Roassac's, he could not well have 
cQoipUined, and the circumstance of his having been employed by Samuel 
Smith and Co. would have afiforded no answer whatever. On the cof^ary* 
he, of all others, should have refrained from doing an act Injurious to the 
hiterests of Samuel Smith or his legal representatives. Samuel Smith was 
the pioneer, years ago,* in preparing a Bengal Directory. Mr. Roussac's con- 
nection With this publication commenced in 1854, and, according to his own 
statement, he was not a partner, but received profits for his services. Samuel 
Smith and Co. found all the funds; it was their risk. In 1855 Samucfl 
Smith failed, and in 1856 Roussac commenced business on his own account. 
Mr. Sims continued to publish the Bengal Directory in the name of S. Smith 
and Co. till 1858. Roussac, in compiling his own Directory in 1858, availed 
tiimself of all the information collected whilst he was conducting S. Smith and 
Co.'s Directory; and now, in 1863, he claims a monopoly in a bo^^^ivhicti is, in 
a great measure, the result of the industry, enterprise, and capital wbicb 
Samuel Smith and Co. bestowed in the preparation of their Directory for a 
quarter of a century. 

The publication of Thacker's Directory tnay be prejudicial to the plaint* 
iffs, but the question I have to determine is, has there been an invasion of the 
plaintiffs' legal or equitable rigttf s ? and I feel myself bound to make answer iyi 
the negative. > The plaintiffs are now seeking to establish a monopoly in respect 
of a Directory compiled for tile most part from information collected and publish* 
ed by other parties from an early period down to the present time. The 
classification and arrangement of the Bengal Direictory and Annual Register 
of 1855 '' on a new and improved plan" which was published by Samuel Smith 
is almost identical with that of the plaintiff. I have also looked through 
Smith's Directory for 1858, and I have no difficulty in saying that Rous- 
sac's is nothing more nor less than a new edition of Samuel Smith's bofric, with 
additions and improvements as it may appear. Mr. Rtnissac, at the hearing 
of the suit, strongly asserted his claim for protection in respect of the ** Table 
of Distances" and the *' Postage Rates," although it appears that^e former was 
copied v^rbaiim et liitratim^ With the exception of ^ few additions, ffoni til<^ 
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^ JB^/ JMia C^liftd^r" and tlmt the litter was obtained fnm the Cdlcom P6A 
Qf^(St^ C^t^ it be aerioQSly contended that for the future the Queen's subjects in 
I|idta a?e not to be altowed to receive information on such subjects, except 
tlMrpiigh the medium of Roussac's Directory?. Of course, if the plaintiffs are 
fQtiljied to restrain the defendants from seeing their new Directory, the pro* 
prietors and publishers of many other useful publications will be placed at 
the mjsrcy of the plaintiff ; and* considermg that from the beginning to the 
ex^jl of the plaintiff's Directoiy there is not a single line of original matiter^ 
the strongest evidence of ^\ piracy" and ^^ servile tmiiaii»n** by the defendants or 
Ibejr agents could alone induce me to decide against the defendants' right to 
pnbli A . their Directory. I cannot help thinking that the establbhment of 
a mon6poly in such a work would cause omsiderable inconvenience to the 
public. As the population of the large and important cities in India 
increase, local Directories will be requisite, containing such information as 
" Postal Disiances" " Posiage Raits,'' a list of <' CakuUa Banks and other 
Jnsiiiutions'' And yet if the plaintiffs are entitled to an injunction in tins 
case. It would establish their right against all future publications of the same 
character, and, as regards the other Presidencies, the proprietors of Directories 
might be assailed for having pirated Roussac's Directory. 

Upon these grounds I have felt myself bound to come to a decision In 
favor of the defendants. The only case that could for a moment induce a 
doubt In my mind Is that of Mathewson vs. Stockdale^ but that case, when 
properly understood, is in strict accordance with my present decision. 

I cannot conclude my judgment without stating that I am very sensible of 
the Valuable assistance rendered to me at tjie hearing of the suit by the 
learned Counsel, Mr. Bell, for the plaintiffs, aitd Mr. Doyne on behalf of the 
defendants. ^ 

Suii dismissed with No. 3 costs. 



StBaNAUTH MULLICK VS. BrIJOLALL PyNS AND DOOROAPSRSAUD SXAL. 

'Sn^ to recooer Ss, Stoooon a Promissory Note — Interest at 48 per cent. — 
PUas^ Infancy and Fraud — Production of Receipt not mentioned in Written 
Statement — Act VIII: requires that Written Statements should be full and com^ 
pUtey^Receipif rejected^ but afterwards admitted by consent — Receipt not for 
amount ofmamyreceivedf but for amount mentioned in Promissory Note — Decree 
for Drfendant on the plea of Itifancy^-^^Costs not alloufcd. 
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' Mr. BM ani Mr. Paul for the plainHff. 

Aivocatt-Generdly Mr. Boyne^ and Mr. Graham for the defendant^ 
Doorgapersaud Seal. 

The other defendant did not appear, 

Hts I^ordahip delivered }adgment as follows : — 

• Mr. Justice Wells. — This is a suit to recover Rupees 5,000 on a promissory 
note dated 17th January last, with interest at the rate of 48 per cent, per 
annoin. The plaintiff on the record is Sreenauth MuHlck, but it appears that 
die money wMch was advanced throug^h him, and in his name, belonged to 
ChooneeloH Seal, who, though behind the scenes, is the real plaintiff. The 
defendants, Brijololl Pyne and Doorgapersaud Seal, who are both very 3roung 
mem, bad been school-fellows, and were, at the time of the loan, on terms of 
close Intimacy. It does not appear what Brijololl Pyne's means or expectations 
aFe» bat Doorgapersaud Seal, though not the heir of a rich man, is connected by 
marriage with a wealthy family, his wife being the daughter and only child of 
the late Prawnkissen Mullick, and the niece of Baboo Shamchund Mullick. 
The case of the plaintiff, as disclosed in his written statement, is, that the loan 
was effected through Brijololl Seal and Jonardun Day, who, acting as brokers in 
the transaction, paid the money to the defendants, and received from them the 
promissory note upon which this action is brought. Brijololl Pyne has not ap- 
pearedy but Doorgapersaud Seal has appeared ; and the case set up by him in his 
written statement is, that although he signed a paper, he did so, not knowing 
that it was a promissory note, but believing that it was a security for the other 
defendant to the East Indian Railway Company for the performance of a con* 
tract for the supply of coolies; that he was an infant when he signed the paper ; 
and that no money was evdr paid to him, or[to:;Bri]ololl Pyne in his presence, 
upon that or any other occasion, by Brijololl Seal and Jonardun Day, or either 
of them. Doorgapersaud having pleaded infancy, as well as denied his liability 
on the ground that, if the paper which he signed was a promissory note, his 
signature was obtained fraudulently, the following issues were framed : — 

I j/.—- Whether the plaintiff is entitled to recover from the defendants, or 
either and which of them, the sum of Rupees 5,000, or any and what part 
thereof. 

2nd. — ^Whether the defendant, Doorgapersaud Seal, made the promissory 
note in the plaint mentioned. 

yd. — ^Whether the defendant, Doorgapersaud Seal, was an infant $it th^ 
tin^^ of the making of the not^. 
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fSa^Jildia C^Und^f' and that the latter was obtained fnm the CdlciUta Post 
Qf^(St^, Cat^it be aerioQSly ooi^ended that for the future the Queen's subjects in 
Ipdia a?e not to t^ altowed to receive information on such subjects, except 
dlTiHiSh tjle mediuQi of Roussac's Directory?. Of course, if the plaintiffs are 
entitled to restrain the defendants from seeing their new Directory, the pro* 
^ptietorsand ptiblishers of many otfaor useful publications will be placed at 
the mjsrcy of the plaintiff ; and« considermg that from the beginning to the 
en^ Qf the plaintiff's Directoiy there is not a smgle line of original matter,' 
the strongest evidence of ^'.ptra^y*' and ^^ servile tmiiaii»n** by the defendsmtsor 
Ihejr.agents could alone induce me to decide against the defendants' right to 
pnblirti . their Directory. I cannot help thinking that the establbhment of 
a monopoly in such a work would cause omsiderable inconvenience to the 
public. As the population of the large and important citiea in India 
increase, local Directories will be requisite, containing such information as 
•' P<^M Dietancesr " Postage Rates;' a list of •* Calcutta Banks and other 
Institutions;* And yet if the plaintiffs are entitled to an injunction in this 
case* it would establish their right against all future publications of the same 
character, and, as regards the other Presidencies, the proprietors of Directories 
might be assailed for having pirated Roussac's Directory. 

Upon these grounds I have felt myself bound to come to a decision in 
favor of the defendants. The only case that could for a moment induce a 
doubt in my mind Is that of Mathewson vs. Stockdale^ but that case, when 
properly understood, is in strict accordance with my present decision. 

I cannot conclude my judgment without stating that I am very sensible of 
the Valuable assistance rendered to me at tjie hearing of the suit by the 
learned Counsel, Mr. Bell, for the plaintiffs, aitd Mr. Doyne on behalf of the 
defendants. J 

Suit dismissed with No, 3 costs. 
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Pleas^ Infancy and Fraud — Production of Receipt not mentioned in Written 
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piete^^Receipl, rejected f but afterwards admitted by consent — Receipt not for 
amount ofmoneyreceivedf but for amount mentioned in Promissory Note — Decree 
for Defendant i^n the plea of I^fancy^^Costs not allowed. 
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• Mr. Sitt and Mr. Paul /or ike plainiif. 

Advocati'GeneraJy Mr, Boyne^ and Mr. Graham for the defendant^ 

Doorgapersaud Seal. , 

The other defendant did not appear. 

His I^ordahip driver e4 jadgment as Miows : — 

* Mr^ Justice Wells* — Thfs is ft suit to recorer Rupees 5,000 on a promissory 
note dated 17th January last, with interest at the rate of 48 per cent, per 
annum. The plaintiff on the record is Sreenauth Mullick, but it appears that 
die money which was advanced through him, and in his name, belonged to 
ChooneeloH Seal, who, though behind the scenes, Is the real plaintiff. The 
defendants, Brijololl Pyne and Doorgapersaud Seal, who are both very young 
men, had been scbool-fellows, and were, at the time of the loan, on terms of 
elose Intimacy. It does not appear what Brijololl Pyne's means or expectations 
are, bat DocM'gapersaud Seal, though not the heir of a rich man, is connected by 
marriage with a wealthy family, his wife being the daughter and only child of 
the late Prawnkissen MuUick, and the niece of Baboo Shamchund Mullick. 
The case of the plaintiff, as disclosed in his written statement, Is, that the loan 
was effected through Brijololl Seal and Jonardun Day, who, acting as brokers in 
the transaction, paid the money to the defendants, and received from them the 
promissory note upon which this action is brought. Brijololl Pyne has not ap- 
peared, but Doorgapersaud Seal has appeared ; and the case set up by him in his 
written statement is, that although he signed a paper, he did so, not knowing 
that it was a promissory note, but believing that it was a security for the other 
defendant to the East Indian Railway Company for the perfcnrmance of a con* 
tract for the supply of coolies; that he was an infant when he signed the paper ; 
and that no money was ever paid to him, or*to[;Brijololl Pyne In his presence, 
upon that or any other occasion, by Brijololl Seal and Jonardun Day, or either 
of them. Doorgapersaud having pleaded infancy, as well as denied his liability 
on the ground that, if the paper which he signed was a promissory note, his 
signature was obtained fraudulently, the following issues were framed : — 

I x/.— Whether the plaintiff Is entitled to recover from the defendants, or 
either and which of them, the sum of Rupees 5,000, or any and what part 
thereof. 

2nd. — ^Whether the defendant, Doorgapersaud Seal, made the promissory 
note in the plaint mentioned. 

3ri.— Whether the defendant, Doorgapersaud Seal, was an infant $it the 
tin^e of the making of the notie. 
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it! the stamp is thicker than the writing on the paper on either side, tt was 
assumed by the Advocate-General as proved that the stamp to the receipt was 
put on after the signature, and that the writing on the stamp, purporting to be 
part of the signature, was. a forgery, and it was also suggested by him that no 
part of the signature was genuine ; but the hypothesis that the whole signature 
is false is not only inconsistent' with the hypothesis that the stamp was an 
afterthought, and was added after the signature had been forged, but is also 
opposed to the evidence of Doorgapersaud Seal, who has fully admitted the 
genuineness of the commencement and termination of the signature, and has 
oaiy denied the portion written over the stamp. No stamp, he said, was on 
the paper when he signed it, but he neither professed nor seemed to be at all 
surprised at seeing for the first time a stamp upon it, and his demeanor in the 
box, coupled with the readiness with which he answered the questions put to 
him with reference to the stamp, have satisfied me that he was aware of its 
existence, but came prepared to deny all knowledge of it, knowing that any 
admission of an opposite nature would be inconsistent with his denial of the 
fact of any money having passed, of which the stamp would have been evidence. 
The denial of the stamp involves in it the charge that so much of the original 
signature as was written on the space covered by the stamp was erased, and 
that the stamp was afterwards put on with the writing. now appearing on it. 
The stamp has been removed, and I have carefully examined the part with a 
very powerful glass, but I confess I have failed to discover the faintest trace of 
any writing. No acid, could have been used to remove the writing without 
discoloring the paper, but no part of the paper is discolored, and there is iK> 
reason to suppose that any writing existed which it was necessary to remove. 
It is proved that the stamp was on the receip|« before the signature, and that 
the signature, including the writing on the stamp, is in the hand of Doorga- 
persaud. Doorgapersau^ in denying a part of tl»e signature must have done 
so wickedly, and with intent to deceive the Court. It is painful to make such 
an observation with reference to a young man who is not only respectably 
connected and highly educated, but is just commencing life ; but it is justified 
by the evidence, which is clear and distinct as to his conduct. I am satisfied 
that he signed the promissory note, knowing at the time what it was that he 
was signing. A discrepancy, not perhaps affecting the merits of the case, 
occurs between his written statement and his evidence. In his written state- 
ment he has stated that he was riding in company mth Brijololl Pyne, when 
BrijetoU Pyne took him to his house, and got him to sign a paper, whereas, 
according to his evidence, Brijoldl w^t for him to his house^ and bsought.hi:n 
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thence. His attention was not called to this discrepancy, and he had therefore 
no oppoitunity of offering any explanation with regard to it ; bat it is remarkable 
that there should be such a discrepancy. 

Doorgapersaad has not only denied the promissory note and a part of his 
signature to the receipt, but he has also denied that any money passed ; and if 
his evidence upon this point is true, then the evidence off the plaintiff's wit- 
nesses must be false : but I cannot attribute perjury to them. Their evidence 
not only preponderates as being that of two against one, but is also the more 
reliable evidence, and has already influenced me to discredit the plaintiff upon 
a very important point. It is improbable that Doorgapersaud could have ex* 
pected to establish a contradiction against the plaintiff and his witnesses in 
the absence of Brijololl Pyne ; but why is Brijololl Pyne absent ? Is it because 
he would have corroborated Doorgapersaud ? Or is it because he would have 
admitted the plaintiff's case ? Whose duty was it to call him ? Was it the 
dtity of the plaintiff, who was a stranger to him, and was proceeding againit 
him ; or was it the duty of Doorgapersaud, who was his intimate friend, and 
mast have known the places he frequented, and wherj he was most likely to be 
foand ? Doorgapersaud, knowing that Brijololl Pyne ought to be called as his 
witness, took out a subpoena against him, but it does not appear that any 
attempt was made to serve him. Indeed, Mr. Beeby has admitted that nothing 
was done beyond taking out a subpoena, and he has also admitted that no 
steps were taken to ascertain from* Brijololl the real nature of the transaction, 
either at the time the advertisement was published or afterwards. No blame 
attaches to Mr. Beeby, as he could only act up to the instructions which he 
received. - *• 

I find .that both the defendants made the promissory note, and that the 
defendant, Brijololl Pyne, ts liable for the amount. The question whether 
Doorgapersaud Seal is also liable depends upon the question of Infancy raised 
by the 3rd issue. It would not have been easy to have determined this ques- 
tion if it had rested solely upon the evidence of Shamchund Mullick, who 
stated not positively, but from recollection, that the wife of Doorgapersaud was 
with child at the early age of between nine and ten, when Doorgapersaud 
himself was not much older, being at the time between ten and eleven ; and to 
this statement he added the further statement that, among natives in both the 
upper and lower classes, it was not only a common occurrence for children at 
the ages mentioned to live as man and wife, but that he knew of instances of 
children having been permitted to live as man and wife even at an earlier age. 

Hy. Vol. L-6. 
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It became unnecessary to inquire as to whether it is possible for a girl to conceive 
at tbe age at which the wife of Doorgipersaud h said to have conceived, as 
it appealed from the evidence of the mother of Doorgapersaud, taken under a 
commission, as well as from the books produced, that Doorgapersaud, was of the 
ago of eleven when he married ; and according to this calculation^ which I 
adopt, he must have bsen within some months of his majority when the promis- 
sory note was made. It is suggested that one of these books has the appearance 
of being too. new to be genuine. If not genuine, it mpst have been fabricat- 
ed for tbe purposes of this suit; and if {fabricated for the purposes of this 
suit, why was it not produced on the first day of the hearing ? It is now pro- 
duced at the instance of the plaintiff, and but for him would not have been 
produced at all. It has been satisfactorily established that Doorgapersaud Seal 
was aa infant at the time the promissory note was made, and I therefore find the 
3rd issue in his favor. Tne plaintiff is entitled to a verdict as against the 
defendant. Brijololl Pyne, with No. a costs. The suit must be dismissed as 
against the|d.efendant, Doorgapersuad Seal, but without costs. As a general rule, 
the costs would follow the result ; but I consider that Doorgapersaud has, in 
consequence of the question raised by him under the 2nd issue, disentitled him- 
self to any favor from the Court ; and although he has succeeded on the plea of 
infancy, it is to say the least not very creditable in a young man to resort to such 
a plea in order to avoid the consequences of an act to which he had of his own 
free .will, and in all probability for hi^ own benefit, made himself a party shortly 
before attaining the age of legal liability. 

In concittsion, I think it right to sUte that I believe the mother and Baboo 
Sbamchund Mnllick, the uncle of Doorgapersa^jdl, would not have assisted him 
in his defence if they had known the real facts of the case. They have acted 
iond fide upon the representations of Doorgapersaud, now proved to be untrue, 
and are therefore free from all blame. 



( 37 ) 

Cubit Sparhhall Rundle, &c. vs. Thx Secretary of State in Council. 

Salt of Waste Lands hy Superintendent of Darjeeling'^ Payment ofpur* 
ehase^monty^ entry into possession^ and improvement of lands by vendee^^Refusfd 
to execute deed of grant by Secretary of State in Coundl^^Lands pui up id 
auction and resold to original vendee at an advanced price — Plaintiff prays that 
such sale be declared null and void^-- Plea to the Jurisdiction-^Under Acts 
XXI V, and XX V. Vic* alone Jurisdiction of High Court would be as extensive as 
Jurisdiction of late Supreme Court — These Acts must be taken with andeontroUed 
by Letters Patent — Under sec, 12 Secretary of State may be sued in such Court 
as may have jurisdiction in each particular cause of action — Secretary of Siede 
may be treated as Government itself-^VniversaJl presence of Oovemment camn&f 
be said to give every Court concurrent Jurisdiction in all cases against Gevern^ 
meni — Secretary of State in Council cannot be said to be within Ordimary Jmie* 
diction of this Court — The words ^'personally work for gain " were ii^ended to 
give the Court Jurisdiction over individuals only ^Officers of Government are 
subject to Jurisdiction of Mofussil Courts — Suits instituted there may be heard 
in High Court by way of appeal, or removed therefor trial in ike first instemee 
as a Court of Extraordinary Original Jurisdiction. 

Mr. Bell, Counsel for Plaintiff. 

Advocate-General and Mr. Graham, Counsel for Defendants. 

Judgment. 

Mr. Justice FT^r/Zx.— This is a suit against the Secretary of State in Conndl for 
the specific performance of an agreement ; and the facts, as stated ih Che plaint, 
are as folbws : On or abont the. 3 ist of December 186 1 the plaintiff applied to 
the Superintendent of Darjeeliiig for a grant of waste lands at Rlnchingtoa, in 
the Darjeeling territory, under the Resolutions of Government of the 7th of 
October 1861, published in^he Government Gazette of the gtb of October i86x» 
and 500 acres of uncleared land at RinchingtQn were allotted to him at two 
rupees and eight annas per acre. In January 1 862 the plaintiff paid the purchase^ 
money, viz., Rs. 1.250, to the Superintendent of Darjeeling, and entered into 
possession of the land» which he has improved by cultivation. Instead of executing 
a deed of grant to the plaintiff, the defendant advertized the land for sale in the 
Government Gazette of the 3rd December 1862 ; and thongh the plaintiff pro« 
tested against such sale, the land was put up for sale by auction on the 5th of 
January 1863, when the plaintiff, under protest, and to prevent the land being 
sold to other parties, bid for the same the sum of Rupees 25 per acre, and, being 
the highest bidder, was declared the purchaser thereof. Upon these facts the 
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plaintiff prays that the last-menttoned sale be declared void, and that the de^ 
fandant be featrained, by injunctton, from proceeding to enforce payment of the 
4U» J5 per acre ao bid by the plaintiff, and be decreed to execute and deliver an 
tB^twrnient of grant of the land to the plaintiff, his assigns and heirs in perpetuity. 
When the plaint was presented I had considerable doobt as to whether the 
Court- had iurisdiction in this case; and I am glad that the question of jnris- 
dictkm has been raised by an issu^ in the nature of a plea to the jorisdlctkni. 
lti» alear that the late Sapreme Court would have had jurisdiction in a suit 
similar to this against the East India Company; for, by section 15 of the 
Qutfter establishing that Court, it is provided '' that the said Sopreme Court 
of . Judicature at Fort William in Bengal may and shall have power and juris* 
dtPtiQO, and Is hereby authorized to hear, examine, try, and determine, in man* 
ner bereinalter mentioned, all actions and suits which shall or may arise, happen, 
b^ brooght, or promoted, upon or concerning any trespasses or injuries, of what 
nature or kind soever, or any debts, duties, demands, interest, or concerns, dt 
what nature or kind soever, or any right, titles, claims, or demands of, in, or 
to any bouses, lajnds, or other things, real or personal, in the several provinces 
or districts, called Bengal, Behar, and Orissa, or touching the possession, orany 
interest, or lien, in or up^n the same, and all pleas, real, personal, or mtxt, the 
cause of which shall or may hereafter ^arise, accrue, and grow, or shall have 
heretofore arisen, accrued, and grown, against the said United Company of 
Merchants trading to the East Indies, and against the said Mayor and Aldermen 
of Calcutta, at Fort William in Bengal," &c. And by Stat. 39 and 40 Geo. 
IIL,cap*79,'sec. 20, the jurisdiction of the Supreme Court was extended to the 
Province of Benares and other places to be annexed to the Presidency of Fort 
William. But the High Court, though substitutsd for the Supreme Court, has, 
in some rejects, a more limited jurisdiction. This will appear from Acts XXIV. 
and XXV. Vic, cap* 104, and the Letters Patent establishing and constituting 
the High Court. Sections 9 and 10 of Acts XXIV. and XXV. Vic, cap. 104, 
relate to the jurisdiction and powers of the High Court. Section 9 provides 
"that each of the High Courts to be established under this Act shall have' and 
exercise all such Civil, Criminal, Admiralty, and Vice- Admiralty, Testamentary, ' 
Intestate, and Matrimonial juri8dicti<m, Original and Appellate, and all such 
powers and authority for, and in relation to, the administration of justice in the 
Presidency for which it is established, as Her Majesty may, by such Letters 
Patent as aforesaid, grant and direct, subject, however, to such directions and 
limitations as to the exercise of Original, Civil, and Criminal jurisdiction 
beyond the limits of the Presidency-towns as may be prescribed thereby ; and, 
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save as by such Letters Patent, may be otherwise directed, and subfect and 
wi&out preyudice to the Legislative powers in relation to the matters aforesaid 
of the Governor-General of India in Conncil, the High Court to be established ^ 
in each Presidency shall have and exercise all jurisdiction and every power and 
authority whatsoever in any manner vested in any of |the Courts of the same 
PresidMicy established nnder this Act at the time of the aboliticm of such last- 
mentioned Courts. " 

Sec. lo provides *' that, until the Crown ^all otherwise provide under 
the powers of this Act, all jurisdiction now exercised by the Supreme Courts 
of Calcutta, Madras, and Bombay, respectively, over inhabitants of such parts 
of India as may not be comprised within the local limits of the Letters 
Patent to be issued under this Act, establishing High Courts at Fort William, 
Madras, and Bombay, shall be exercised by suchi^ High Courts respectively* " 

And no doubt if Acts XKIV. and XXV. Vic, cap. 104, had stood alone, 
the Jurisdiction of the High Courts would have been as extensive for all pur- 
poses as was that of the Supreme Court. But this Act must be taken together 
with, and as controlled by, the Letters Patent passed under the provisions therein 
coaudned, and by which it was intended to define and determine the jurisdiction 
of the High Court. 

Sec« II of the Letters Patent is as to the local limits of the Ordinary 
Original Jurisdiction of the Court. 

Sec. 13 is as to the Extraordinary Original Civil Jurisdiction of the 
Court, to which I shall have occasion to refer more particularly hereafter. 

Sec. 1 3 empowers the Court " to receive, try, and determine suits of 
every description, if, in the cast of suits for land or other immoveable [»operty» 
such land or property shall be situate, or in all other cases if the cause of 
action shall have arisen, or the defendant at the time of the commencement 
of the suit shall dwell, or carry on business, or personally work J for gain within 
the local limits of the Ordinary Original Jurisdiction of the Court. " It defines 
the nature and extent of the Ordinary Original Civil Jurisdiction of the Court ; 
and, although it does not state negatively that the Court is not empowered to 
receive, try, and determine suits except as therein provided, yet that is plainly 
the intention and meaning of the section; and the Court cannot exceed 
the limits of the power given to it affirmatively, without assuming a juris 
diction which it tvas not intended that it should possess. The question then 
arises whether the words of the section are large enough to give the Court ju- 
risdiction in the present case. Bqt for the concluding prayer contj^ined in the 



( 40 ) 

plaint, that the defendant should be decreed to execute and deliver over an 
instrument of grant of the land in question, this could scarcely have been con- 
•sidered a suit for land ; and, assuming ic to bs a suic for land, it would not be 
necessary to consider whether the cause of action arose, or the defeidant] at the 
time of the commencement of the suit d\¥elt, or carried on business, or pejr** 
sonatly worked for gain within the locil limits of the Ordinary Original Juris* 
diction of this Court ; but it may, perhaps, be useful as a guide to the profession 
in future cases that I should state my views upon the different heads of juris- 
diction. 

The defendant is the Secretiry of Stite in Cojncil, and what is his 
position? The Government of Indii wa? transferred to Her Majesty by sees. 
21 and 22 Vic, cap. io6; aad on its transfer it was considered necessary, for 
the better government of India, to establish a Council in England to be styled 
"the Council of India," of which Council the Sjcretary of State is the Presi- 
dent. Bysection65of XXI. and XXII. Vic, cap. io6, itispro/idei "that the 
Secretary of State in Council shall and may sue and be sued as well in India as 
in Englani by the name of the Secretary of State in Council as a body cor- 
porate; and all persons and bodies politic shaFl and may have and take the 
same suits, remedies, and proceedings, le j;al and equitable, against the Secretary 
of State in Council of India as they could have done against the said Com- 
pany (East India Company) ; and the property and effects hereby veste 1 in Her 
Majesty for the purposes of the Government of India^ or acquired for the 
said purposes, shall be subject and liable to the same judgment and execu- 
tions as they would, while vested in the said Company, have been liable to 
in respect of debts and liabilities lawfully contracted and incurred by the said 
Company." ^« 

It is clear that under this section the Secretary of State, as representing 
the Government of India, may sue and be sued as ^ell in India as in England, 
which means not that he may sue or be su:d in any Court irrespective of all 
questions of jurisdiction, but that he may sue or be sued in such Court ot 
Courts as may have jurisdiction in respect of each particular cause of action. 

It appears, upon the face of the plaint, not only that the land in question 
is situated out of the local limits of the Ordinary Original Jurisdiction of the 
Court, but also that the Cc;use of action arose out of such local limits; but it 
was contended on behalf of the plaintiff that the defend ant "is subject to the 
jurisdiction of the Court under the other heads of jurisdiction. Individually, 
the defendant cannot be said to |pe either dwelling, or carrying on business, 
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or personally working fof gain within the local limits of the. Ordinary Original 
Jurisdiction of this Court ; but the defendant is proceeded against, r)ot as a 
private individual, bat as the authorized representative of the Government, 
and as such he must, for all purposes connected with the present question, be 
treated as being in the same position as the Government itself. And what is 
the position of the Government? The Government of India is represented in 
this city, which is its principal seat, by the Governor'-General, or, in his absence, 
by the President in Council, and throughout its extensive territories by its 
various officers, civil and military, in every grade of official rank. It may 
therefore be said to be present everywhere, and to be constructively dwelling 
in each and every place at the same time* But it cannot be allowed that thi|i 
universal dwelling can give a plaintiff the right to elect the forum in which to 
sue the Government, or give every Court of Justice in India concurrent juris- 
diction in all cases against the Government. Such a rule would be one- 
sided in its operation, and would place the Government at a disadvantage w)iich^ 
in the case of a private individual, would amount to an evil of the greatest 
magnitude. The Government, though in a certain sense ubiquitous, cannot 
be said to be dwelling everywhere, so as to give every Court in the country 
jurisdiction in every cause of action wheresoever it may have arisen; but it 
must be understood to have, as regards each cause of action, a local dwelling^ 
that is, a dwelling, in the place where the particular cause of action may have 
arisen, as distinct from every other place; and in this view the Government* 
or the Secretary of State in Council as representing the Government, cannot 
be said, as regards the cause of action in the present case, to be dwelling within 
the limits of the Ordinary Original Jurisdiction of this Court, as it is admitted 
that the case of action arose out \)i such limits. 

Then, can the Secretary of State in Council be said to carry on busi* 
ness or work for gain within the local limits of the Ordinary Original Jurist 
diction of the Court? Ic is true the business of the Government is carried 
on as well within the local limits of the Ordinary Original Jurisdiction of the 
Court as elsewhere; and it is equally true that the Government obtains 
revenue, to a large amount, from various sources within such local limits ; but 
the business so carried on, and the agency employed in collecting the 
revenue so obtained, cannot be said to be business carried on, and work done 
for gain, within the meaning of the 12th section of the Letters Patent. The 
words " carri/ on business^ and personally work for gain^^ do not refer to an insti- 
tution like the Government; and the words *^ personally work for gain'* were 
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intended to give the Court jarUdiction over individuals who, thoiigh 
dwelling out of the local limits of the Ordinary Original Jurisdiction 
of the Court, might be personally working for gain within such local 
limits. 

It now becomes necessary to consider whether the Court has jurisdiction 
under the Charter of the Supreme Court already referred to That Charter 
is repealed only so far as it is inconsistent with Acts XXIV. and XXV* Vic, 
c. 104, and with the Letters Patent constituting this Court. The last see* 
tion of the Letters Patent provides " that from and after the establishment* of 
the said High Court of Judicature at Fort William in Bengal, so mncb of 
the aforesaid Letters Patent granted by His Majesty King George IH. as is incon- 
sistent with the recited Act and with these Letters Patent shall cease, deter- 
mine, and be utterly void to all intents and purposes whatsoever/' If the 
13th section of the Charter is still in force, then the Court has jurisdiction in 
the present case, and cannot decline to exercise it; but whether the 13th 
section of the Charter is in force depends upon the question whether it is 
consistent or inconsistent with the Letters Patent. In my opinion it is incon- 
sistent with the Letters Patent. The Letters Patent, as regards the ordinary 
jurisdiction to be exercised by the Court, was intended to be received in 
substitution of the Charter, and not as supplementary to it» inasmuch as it 
confers, with one exception, no new powers, but the same powers in a new 
and abridged form. If, therefore, it was not intended that it should supersede 
the Charter, it is impossible to conceive with what object section 12 of the 
Letters Patent was framed. The Criminal, the Testamentary and Intestate, and 
the Admiralty jurisdictions exercised by the Supseme Court on its Crown, Eccle* 
siastical and Admiralty sides, and the Vice-Admiralty jurisdiction exercised by 
the Vice- Admiralty Court, are all conferred on th^ High Court in express terms 
by sections 21, 31, and 34 of the Letters Patent; and if it had been intended 
to give the Court the same extent of Civil Jurisdiction as was exercised by 
the Supreme Court on its Equity and Plea sides, it is not likely that such an in- 
tention would have been left unexpressed. 

-Hie argument that section 12 of the Letters Patent is not applicable to. 
the Government might have had force if it could have been shewn that the 
Mofussil Courts had no jurisdiction in suits against the Government, but there 
can be no doubt that these Courts have jurisdiction. By Regulation IIL of 
1793 the officers of Government employed in the collection of the revenue, the 
provision of the Company's investment, and all other financial or commercial 
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concerns of the public were made amenable to the Courts for acts done in 
their official capacity in opposition to the RegulationSi and the jurlsdictioQ of 
the Courts was extended to suits against the Government itself ; ftnd the case 
of Ifasek UliKhan vs. The Government, reported in the Sudder Dewanny Reports^ 
vo^ 6, p. no, was cited in confirmation of the competency of the Courts to 
entertain suits against the Government. Regulation III. of 1793 having, bow* 
ever, been repealed by Act X. of 186 1, it was contended by Mr. Bell, on behalf 
of the plaintiff, that the jurisdiction of the Courts was reduced to its original 
limits, and no longer extended to the Government or its officers. But in 
my opinion this argument is untenable. Regulation III. of 1793 ^^^ repealed 
after Act VIIL of 1859 had come into operation, and in consequence of it ; 
the provisions of Act VIII. of 1859 having rendered Regulation III. of 
1 793 unnecessary. Act VIII. of 1859 was originally intended for the Courts of 
Civil Judicature not established by Royal Charter ; and the very first section 
gives the Courts a jurisdiction wide enough to include the Government and its 
officers. This section is as follows: '' The Civil Courts shall take cognizance of 
all suits of a civil nature, with the exception of suits of which their cognizince 
is barred by any Act of Parliament, or by any Regulation of the Codes of 
Bengal, Madras, and Bombay respectively, or by any Act of the Governor- 
General of India in Council/' Tne word ^^all" is of the most comprehensive 
mature, and admits of no exception being made in favor of either the Govern- 
ment or its officers. And it was never intended that the Grovernment or 
public officers should be exempt from the jurisdiction of the Courts; for 
not only does the Act give the Courts a general jurisdiction, but it specially 
and particularly prescribes the mode in which that jurisdiction is to be exer- 
cised in suits against the Government and public officers. Taking section i, 
which gives the Courts jurisdiction, together with sections 67, 68, 69, 70, 71, 
and 201, which prescribe the oourse of procedure in suits against the Govern- 
ment and public officers, there can be no doubt or uncertainty as to what was 
intended by the Legislature. 

Although I must hold that the High Court cannot take cognizance of 
this suit in the exercise of its Ordinary Original Civil Jurisdiction, yet it is sa- 
tisfactory to know that the suitor has not only the right of appeal to the 
High Court from the subordinate Courts under its supervision, but may, under 
special circumstances, have a suit properly instituted in the lower Court re- 
moved for trial to this Court as a Court of Extraordinary Original Jurisdiction. 
This power to remove suits is given to the High Court by section 13 of the 
Letters Patent, which provides '' that the said High Court of Judicature at 

Hy. Vol. I.. 
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Foit WillUlm in Bengal shall have power to remove, and try and deter* 
mine, as a Court of Extraordinary Original Jurisdiction, any suit being or 
fmUing within the jurisdiction of any Court, whether within or without the 
Btngal Division of the Presidency of Fort William, subject to its superintend- 
ence, when the said High Court shall think proper to do so, either on die 
agreement of parties to that effect, or for purposes of justice, the reasons for so 
dolfig being recorded in the proceedings of the said High Court." 

It will be open to the plaintiff in this case, after he has brought his 
suit in the proper Court at Darjeeling, if so minded, to apply to this Court 
to remove and determine the suit as a Court of Extraordinary Original 
Jurisdiction ; and it will not be necessary to apply adversely, as the Advocate- 
General has intimated that the defendant will concur in such an applica- 
tion if made. 



I 
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BUNGSKKDHUR MULLIC K, &C. VS, Thk CALCUTTA AUCTION 

Company, Limited. 

Suit for Specific Performance — Agreement for a Lease of Premises — Drafi 
sent to defendant for approval — Defendant refuses to execute — Portion of Pre- 
mises previously let by plaintiff on lease for 2^ years to third party^^Conflicting 
evidence as to disclosure or non- disclosure of this Lease — Balance of evidence 
in favour ofnon-disclosure — Possession taken by the defendant of a portion of the 
Premises — Specific Performance not decreed in favour of a party who is incapable 
of performing his own part of the agreement — Suit dismissed with costs. . 

Mr. Bell and Mr. Eglintonfor the Plaintiff. 

Mr. Wilkinson and Mr. Lowe for the Defendant. 

Mr. Justice Wells. — ^This is a suit instituted by the plaintiffSf as tbe 
trustees, under a deed executed to them by Buden Chander Roy, deceastd, of 
certain premises, No. 13 and No. 14, Loll Baaar, in Calcutta. 

The plaint states that the defendants by two letters, dated respectively the 
26th and 29th April 1862, entered into an agreement for a lease of the premises 
13 and 14, Loll Bazar, and that, according to the terms expressed in th^^ said 
letters, a fair draft of a lease was drawn up and sent to the defendants for 
approval, but that the defendants refused and still refuse to execute the lease. 
The two letters are as follows : — 

Calcutta, 26th April t86a. 

R. Lyall, Esqui^, 

Manager of the Auction Co. 9 Limited. 

Di,AR Sir, 

After some conversation with Mr. Behrends, one of your Dir 
rectors, we have agreed to let the premises Nos. 13 and 14, Loll Bazar, to the 
Calcutta Auction Company for a term of seven years, commencing on the ist 
of June next, at a monthly rent of Rupees nine hundred. It is understood 
that, so long as Messrs. Fornaro and Huni retain possession of that pcmion 
of the ptemises they now occupy, the rent payable by the Auction Company is 
to be seven hundred rupees a month. 

We have instructed our Solicitor, Mr. R. M. Thomas, to forward a.draft 
of lease to the Company's Solicitors, Messrs, Lyons and Dodd, and shall. 
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pending the pteparation of the same, feel obliged by your reply accepting 
the terms above stated. 

We are, 

Yours faithfully, 
(Sd.) M. S. DuTT, 
(„ )S. N. Roy, 
• Trustees of late Baboo B, C. Roy^ 

Messrs, Muddoosoodun Dutt and Srxbnauth Roy, 

Dear Siasy 

In reply to your note of 26th instant, I am directed by the 
Directors of this Company to agree to the terms enumerated therein, viz.y for 
seven years from ist June next, at a monthly rent of Rupees 900 per month, 
bfA so long as Messrs. Fornaro and Huni occupy a portion of the premises, 
tkf tmk payable by the Company to be Rs. 700 monthly only. 

Yours faithfully, 

(Sd.) RoBT. Lyall, 
Calcutta, 2gth April 1862, For Manager. 

The ^uit is for a specific performance of the agreement contained in these 
letters by execution of a lease. < 

The following issues were settled, vis. : — 

1. Whether the plaintiffs disclosed to the defendants, at the time of en* 
tering into the agreement mentioned in the plaint, the fact that a portion of the 
premises comprised in the lease mentioned in Jhe plaint were in possession of 
Messrs. Fornaro and Huni under an agreement for a lease for two and-a-half 
years, ^ 

2. Whether the plaintiffs were bound to execute a lease of the said 
premises for a term of seven years when requested. 

; 3. Whether it was agreed between the plaintiffs and the defendants that 
the plaintiffs should give the defendants possession of the whole of the premises 
in question before the execution of the lease by the plaintiffs. 

4. Whether the plaintiffs were ready and willing to execute the lease on 
possession being delivered of the whole of the premises. 

5. Whether the plaintiffs are entitled to a specific performance of the 
agreement mentioned in the plaint. 
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It appears from th« evidence adduced in the case that as early as Jannary 
1862 the defendants, through Mr. Behrends, one of the Directors, communi*- 
cated with Muddoosoodun Dutt respecting the premises. At this tiipe a portion 
of the premises had been let to Messrs. Fornaro and Huni under an alleged 
agreement for a lease for two and-a-half years. 

The plaintiff, Muddoosoodun Dutt, has stated that when he entered into 
treaty with Mr. Behrends for a lease of the premises, the fact of Messrs, 
Fornaro and Huni having an interest, as tenants, in a portion of the premises 
as well as the nature and extent of their interest, was mentioned to Mr. Behrends. 

Under these circumstances, the plaintiffs contend that they are entitled to 
have a lease executed by the Calcutta Auction Company. 

The defendants say that they entered into the agreement under the impiies- 
sion that the plaintiffs would be able, within a short time, to remove 
Messrs. Fornaro and Huni from the premises, and that as the plaintiffs 
have been prevented by their own conduct from removing Messrs. Fornaro 
and Hunt, they are not entitled to a specific performance of the agrees 
ment. 

On behalf of the plaintiffs the chief point made by Mr. Bell was that the 
plaintiffs having disclosed to Mr. Behrends, at the time the negotiation was going 
on, the nature and extent of Messrs. Fornaro and Huni's interest in the premises, 
the defendants entered into the agreement with a full knowledge of all the 
circumstances, and are consequently bound to execute a lease, unless it can be 
shewn that the plaintiffs acted fraudulently. On the other hand, it was argued 
that at the time Mr. Behrends entered into the agreement, he was under the 
belief that the plaintiffs possesified the power of turning out Messrs. Fornaro 
and Huni, it having been represented to Mr. Behrends that they were only 
tenants at will. 

it is not necessary for me to determine the legal rights of the plaintiffs 
and Messrs. Fornaro and Huni, as I am of opinion from the whole evidence 
that Baboo Muddoosoodun Dutt did not disclose to Mr. Behrends what 
had taken place between the plaintiffs and Messrs. Fornaro and Huni. 
Muddoosoodun Dutt did not intend to misrepresent what really did take place 
between himself and Mr. Behrends, but his recollection was very imperfect. 

It is true the defendants, to a certain extent, adopted the contract, for 
they entered and remained upon the premises for some time ; and there 
was a stipulation that out of the rent mentioned a proportionate abatement 
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should be made in respect of the premises in the occupation of Messrs. Fomaro 
and Huni. But where the manner of obtaining an agreement is not strictly just 
and regular, a Court of Equity will not decree a specific performance, although 
the agreement be in part eicecuted. 

It was strongly contended on behalf of the plaintiffs that the letter of the 
loth February, mentioning the existence of a lease of a portion of the pre-* 
mises to Messrs. Fornaro and Huni, must be treated as a specific notice to 
Mr. Behrends of the nature and extent of Messrs. Fornaro and Huni's in- 
terest in the premises. 

Mr. Behrends stated in his evidence that when the letter of the 29th of 
April was written he expected to get the whole of the premises within three 
months, and I am satisfied that Muddoosoodun Dutt did not shew to Mr. Beh« 
rends the letters written by Fornaro and Huni to the plaintiffs. I am certain 
that if the following letter, dated April loth, 1863, from Messrs. Fornaro and 
Huni to the plaintiffs, had been shewn to Mr. Behrends, he would not have re- 
commended the defendants to take the premises on the terms mentioned in the 
letter of the 26th April : — 

Calcutta^ lOth April iSCz. 
To 

Baboos Muddoosoodun Dutt and Sreenauth Roy, 

Trustees of late Baboo Buden Chunder Roy^ 

Dear Sirs, 

With reference to your letter tc^'us, dated the 5th instant, we 
altogether deny that anything which has taken place between yourselves and 
ourselves can be construed into a withdrawal •of your letter of the i8th 
January last; we have never either expressly or impliedly acceded to the with- 
drawal of that letter. On the contrary, we accepted the tenor of it uncondi- 
tionally, and in pursuance of such acceptation took possession of the premises 
on the ist of March, the day named for the commencement of the tenancy, 
and we are still in possession. Will you therefore kindly send us the requisite 
lease for signature. 

We are. 

Dear Sirs, 

Yours faithfully 

Fornaro and Huni* .  
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The two cases cited by Mr. BqII-^ Vigors vs. Peke, 8 Clarke and Finnelly 
650, and Chapman vs. Shtlliioe, 7 Beavan — are authorities for the doctrine 
Stated by Lord Langdale in his jadgment in the latter case, ''that in cases 
in which, upon entering into contracts, misrepresentations made by one party 
have not in any degree been relied on by the other party, if the party to 
whom the representations were made himself resorted to the proper means of 
verification before he entered into the contract, or, if the means of investi- 
gation be at hand, and the attention of the party receiving the represent- 
ation be drawn to them, the circumstances of the case may be such as to make 
it incumbent on a Court of Justice to impute to him a knowledge of the 
result." I think in the present case that Mr. Behrends so completely understood 
that the plaintiffs could turn out Messrs. Fornaro and Huni as to consider that 
it was not incumbent upon him to ascertain the precise nature of Messrs. Fornaro 
and Huni's tenancy. Mr. Behrends and Mr. R. Lyall have both stated most 
distinctly that the agreement would not have been entered into, if they had 
really understood that Messrs. Fornaro and Huni had a right of occupation 
for two and-a^half years. The following letters shew conclusively the views 
entertained by both the plaintiffs and Messrs. Behrends and Lyall : — 

Calcufiay loth February 1862, 

G. F. Behrends, Esquire. 

My dear Sir, 

Agreeably to your instructions, I have proposed to Mr. Huni 
to give up his lease for the portion of the premises 13 and 14, Lall Bazar. 
The arrangement cannot be completed without allowing him some time, say 
about 2.or 3 months, to which*^hope you will have no objection, 

Yours faithfully, 
(Sd.) M. S. DuTT. 

April loih, 1862. 
My dear Muddoo, 

Mr. Lyall finds we can manage for a short time with that portion 
of the premises in Lall Bazar still unlet ; so you had better give Mr. Thomas 
your instructions to prepare a draft for a lease, which can -be forwarded to 
Messrs. Lyons and Dodd. Our occupancy cannot commence before ist June 
next, as we have one month's notice to give. 

Yours very truly, . 

(Sd.) G. F. Behrends. 
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The use of the word " lease '' did not necessarily convey to Mr. Behrends' 
mind that Messrs. Fornaro and Huni had an agreement for a lease for so long 
a term as two and-a-half years. A lease is a contract between parties by which 
the one conveys any lands oi: tenements to the other for life, years, or at will^ 
A tenancy- at-will takes place when the demise is for no certain term, but to 
continue during the joint will of both parties, and no longer ; and I must say, 
after a careful consideration of the parol and documentary evidence, that 
Mr. Behrends throughout considered that under the agreement between the 
plaintiffs and Messrs. Fornaro and Huni, they could be turned out at any mo« 
ment by the plaintiffs. 

I cannot say in this case that there existed equal knowledge of facts and 
equal means of ascertaining them. It is clear that even now the plaintiffs are 
not in a position to carry out their undertaking ; and equity will not decree a 
specific execution upon an agreement in favor of a party who is not com- 
petent to perform his part of the agreement. — Wood vs. Griffith^ i Scansion 
54, Morilock vs. Buller^ lo Ves. 316; see also Knaichhull vs. Grueber, i 
Madd. 153. The ability of the plaintiffs to make the lease depends on the 
extent of the demise to Messrs. Fornaro and Huni. 

To entitle a party to a specific performance, he must shew that he has 
been in no default, and that he has taken all proper steps towards the per- 
formance of the agreement on his own part. — Story's Equity Jurisprudence^ 
Vol. II., p. 87. Courts of Equity will not interfere to decree a specific perform- 
ance, except in cases where it would be strictly equitable to make such a 
decree; for instance, when the contract is founded on misapprehension, undue 
advantage, or mistake. — RemberUy vs. Jennings, 6 Sim 340 ; Greenaway vs. 
Adams, 1% Ves. 399. 

The plaintiffs are in the same position as a vendor who has contracted 
with two different parties for the sale to each of them of the same estate, and 
in such cases the Court will primd facte enforce the contract first made. 
Muddoosoodun Dutt, acting on the advice of his Solicitor, considered himself 
in a position to treat Messrs. Fornaro and Huni as tenants at will, and that 
feeling, I doubt not, influenced him in entering into the arrangement with the 
Auction Company It has turned out otherwise, and the plaintiffs are clearly 
not entitled to a specific performance of the agreement against the present 
defendants. 

Suit dismissed with No. 2 Costs, 
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JOHN BORRODAILK AND ANOTHRR VS, CHAIN800K BUXTRAH. 

Purchase of Cottan^-^ Action for damages on account of non'-delwery-^ 
How far a Party is bound by the acts of a Broker — Repudiation of a contract 
made by a Broker — Broker sometimes agent of both parties — Primarily agent of 
the party originally employing him — Becomes agent of the other party when th§ 
contract is definitely settled as to its terms between Principals — Sec. 77, Statute 
of Frauds f does not affect Hindoo or Mohommedan Defendants. 

Mr. Bell and Mr. Eglintonfor the Plaintiffs. 
Mr. Clarke and Mr. Doynefor the Defendant. 

Mr. Justice Wells. — ^This is an action brought by J. Borrodaile and Co* 
against a firm carrying on business as merchants under the style and firm of 
Chainsook and Buxyram. The parties who represent the defendants are 
Mohunlall and Deepchand. The plaintiffs claim to recover Rupees iii550 for 
damages sustained by them by reason of the non-delivery of 1,100 maunds of 
Hnngul Ghaut cotton purchased from the defendants, and Rupees loi for 
earnest-money paid upon such purchase. 

The following issues were framed and recorded : — 

I* Whether the cotton in question was sold by the defendants to. the 
plaintiffs in the manner stated in the plaint. 

1. Whether the cotton was delivered, and, if not delivered, whether 
any and what damage has been sustained by reason of the non-delivery thereof. 

3. Whether any memorandum in writing under the Statute of Frauds 
is necessary, the defendants being Hindoos. 

4. Whether any memorandum in writing for the sale of the cotton was 
made and signed by the part^ps to be charged by the contract* 

5. Whether the plaintiffs have accepted any part of the cotton, or given 
anything in earnest to bind the bargain or in part-payment* 

It appears that on the nth of July the plaintiffs purchased from the de* 
fendants, through the intervention of Hnrsook, a broker, 300 bales of Banda 
cotton. This is an admitted fact. On the following day, Chunderseeknr 
Mookerjee, the plaintiffs' Banian, went with Hursook to the screw-house at Sul- 
kea with reference to the screwing of the 300 bales ; while there, in conse- 
quence of Chunderseeknr finding that there was other cotton in the godowns, a 
cmversation took place between him and Hursook as to the purchase of 1,100 

maunds* 

Hy. VoL I.« 
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On thist part of the case Chunderseekur says : " I saw the defendant 
Mohaiilall at the time the cotton was inspected. He was present when the bales 
were cut open. I took a sample, and communicated with Mr. Strathers on 
the subject." Hursook says: ''The defendant was present. He bad other 
cotton besides the 300 bales. Chunderseekur took a sample." This confirms 
he evidence of Chunderseekur both as to a sample having been taken, and 
as to the defendant having been present at the time. 

With respect to the bargain, Hursook says : "Mohunlall said to me, ' It is 
very good cotton ; close the matter.' That was at the time the sample was taken. 
I then said to Chunderseekur : ' The article is very good ; take the sample and 
close the bargain. ' Chunderseekur told me to come to the oflSce. I went to the 
office, and a bargain was made at 19-8 per maund for 1,1 cx) maunds of the 
cotton, of which a sample had been taken in the morning. I received money 
.as earnest-money, and returned it again to Chunderseekur. I afterwards re- 
ceived it again, and credited it in my books in the name of the defendants. 
After I had made the contract, I saw Mohunlall. I told him that I had made 
the contract at 19-8 per maund, and had brought the contract and earnest** 
tnoney. He said : * If the moon changes its coarse, I will deliver the article ; have 
I ever before signed ? ' * * * I made the contract about 3 or half past 3, and I 
went to Mohunlall about 4. * * * The sample was approved of, and the bar- , 
gain made; the price was to be 19-8 ; that was on the same day on which we 
went to inspect the 300 bales. I did not give a contract for the 1,100 maunds^ 
because the owner positively said he would deliver the goods, and said I could 
enter it in my books. The contract was maie at about half past 3. I went to 
the defendant's guddy about 4 o'clock, Mohunlall agreed to the price. He 
said *i9-8 is the price, 2 annas more or less: whatever is conducive to my 
welfare, that do* ' " % 

The evidence of Mr. Struthers, a member of the plaintiffs' firm, is import- 
ant as confirming the evidence of the Banian and the Broker as to a sample 
having been taken. He says : " I remember Chunderseekur bringing me a 
sample of cotton. I think that was on the 12th of July. I approved of the 
sample, and returned it to Chunderseekur." 

As the sample was taken on the 12th of July, it must have related to 
cotton other than the 300 bales which formed the subject of a contract already 
concluded. 

It will not be necessary to refer again to* Mr. Struthers^s evidence, 
except as to the fact of the purchase-money having been tendered. 
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Hursook goes on to say : " I signed a contract in Fe;$pect of the 300 bales. ; 
I was ready to sign a contract as to the 1,100 maunds, but the screws were U 
work, and a large quantity of the article had come into possession/' 

The reason given by Hursook for not signing the second contract is not sa- 
tisfactory ; but if his testimony is worth anything (and it is corroborated in 
several particulars), it would appear that Chiinderseekur took a sample in the 
presence of Mohunlall ; that a contract was entered into, and that Mobonlatl ap- 
proved of the contract after the terms had been mentioned to him, and promised^ 
in very impressive language, to deliver the cotton. And who was Hursook in th.e . 
matter ? He professes to have acted as a broker ; and it is admitted that he w$$ . 
often employed in that capacity by the defendant's firm. A broker is primarily 
the agent of the party who first employs him ; and a very important principle is 
involved as to how far a party is bound by the acts of a broker. We have in 
the present case a principal repudiating a contract made by a broker who had 
often before been employed by him, and had been employed by him only the' 
day before in negociating a contract with the same parties, viz., the contract ' 
as to the 300 bales. This alone was sufficient to induce the plaiati£f$ to r^cog* 
nize, in its fullest extent, his agency in reference to a subsequent coatract made / 
immediately after, the subject of which was also cotton. It is. true, the 
conduct of a broker must be carefully examined, but in the present . casQ I 
see nothing in the conduct of Hursook suggestive of mala fidet ; and this beii^g 
so, the .defendants must be held to be bound by their acts, unle9s they can 
show clearly and conclusively that they had no authorityi or that he exceeded 
their authority. This is the principle I would a{>ply to this case : it 
is a sound principle and one specially adapted to a commercial commiinitf . 
whose transactions are to a large extent conducted through brokers acting be- 
tween principals, who in many instances are behind the scenes, unknovyn to- 
each other. It is a settled rule that a broker is for some purposes treated as the 
agent of both parties : primarily he is deemed merely the agent of the party by. 
whom he was originally employed, and he becomes the agent of the other 
party only when tiie bargain or contract is definitively settled as to its terms 
between the principals. See Story on Agency^ p. 30, sec. 31, and Henderson 
vs. Barnwell^ Y. and Jerv. 395, 

Now, what was the position of Hursook in relation to the parties ? He. 
was a stranger both to the plaintiffs and their Banian up to the nth of july^ 
when the first contract as to the 300 bales was made ; or, in other words, he was 
uiiknown to them till just the da^ before the date of the alleged contract ^% to 
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the 1,100 maunds. He was a conntryman of the defendants, and had been 
employed by them for about a year and a-half in cotton transactions. His in- 
terests, therefore, would naturally lead him to take part with the defendants 
against the plaintiffs ; and his evidence is valuable in proportion as it is op- 
posed to his own interests, and if given, as it has been, in favor of the plaintiffs' 
it must be taken strongly against the defendants. 

Chundersf ekur says that he and Mr. Struther s were present at the interview 
between Mr. Abbott, the plaintiff's solicitor, and Mohunlall when the tender 
was made, and describes what passed upon that occasion ; and if his evidence 
is reliable, it tallies with and supports the plaintiffs' case. 

Hursook, speaking of the same interview, says: "Mohunlall was not 
present. Deepchand was, and he said to the Sahib (Abbott) as well as myself : 
* Give the price, and I will give the goods.' He said this both with respect to 
•the 300 bales and the 1,100 maunds. *** He said : ' Pay me down the money 
at once.' The Sahib said : ' I will pay for as many bales I receive delivery of. 
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Now this is inconsistent not only with the evidence of Mr. Abbott, but also 
with the evidence of Mr. Struthers and the Banian as to the tender : if true, it 
would go to show that there was, in fact, no real difference between the parties, 
and that the only question between them was as to the time of payment ; the one , 
party insisting upon obtaining delivery before payment, and the other upon ob-' 
taining payment before delivery. But in that view of the case, why was this 
action 'brought ? As there is a direct conflict of testimony, it may be as well to 
look at the terms of the correspondence that took place. On the 22nd of July 
Messrs. Abbott' and Carruthers wrote to the defendants:-— 

" Sirs, — On the part of Baboos Callydoss Dhur and Chunderseekur Moo- 
ker jee, we hereby tender to you the sum of Rupees nkieteen thousand nine hundred 
and ninety-seven, fifteen annas, and three pies (Rs. 19*997- 15-3) in Bank 
Notes and cash, as per memo, at foot hereof, in respect of the price of three 
hundred (300) bales of good Banda cotton under your contract for sale thereof 
to them, dated the eleventh instant." 

On the same day they wrote a second letter : 

''Sirs, — On the part of Baboos Callydoss Dhur and Chunderseekur 
Mooker jee, we hereby tender to yon the sum of Rupees twenty-one thousand 
four hundered and fifty (Rs. 2 1,450) in Bank Notes and cash, as per memo, at 
foot hereof, in respect of the price of 1,100 maunds of Hungul Ghaut cotton 
under your contract for sale thereof to them/' 
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Oft the a3rd of July they again wrote : 

" Sirs, — ^With referencejto our letters to you of yesterday's date, written on 
behalf of Baboos Callydoss Dhur and Chunderseekur Mookerjee, and tendering 
to you the sum of Rs. i9»997*i5-3 and Rs. 21,450 in respect of the price of 
300 bales of Banda cotton and 1,100 maunds of Hungul Ghaut cotton under 
your contract for sale, and which tenders you refused, we are now instructed 
to demand from you the immediate delivery to our clients of the said cotton, 
and to give you notice that unless the cotton is delivered to them at once, pro- 
ceedings will be taken against you in the High Court without any further 
reference to you." 

On the 13rd they received the following* letters from Messrs. Temple 
and Fenn, the defendants' Attorneys : 

" Dear Sirs, — Lallahs Chainsook Buxyram have handed us your letter 
of yesterday's date, purporting to tender to them the sum of Rs. i9>997-i5-g 
in respect of 300 bales of Banda cotton contracted to be sold by them to 
your clients, Baboos Callydoss Dhur and Chunderseekur Mookerjee, and in 
reply we are instructed to state that our clients authorised a broker, named 
Hnrsook, to procure'a purchaser for 300 bales of cotton, and the said Hursook 
informed them that he had got a purchaser for the said 300 bales at the 
price or sum of Rs. 19,997-1 5- 3» to be paid prior to delivery being made. 

Our clients are wholly unacquainted with yours, but they presume 
that they are the purchasers with whom the said Hursook entered into the 
contract for sale. Our clients are quite willing to make delivery of the 300 
bales of cotton agreed to be sold to the real purchasers upon receiving payment 
for the same,, but not before. Your serving writer declined to pay the money 
which your letter purported to tender, and we have now to inform you that^ 
unless your client pajRhe s£d sum, and take delivery of the said cotton within 
two days from this date, our client will treat the contract as cancelled. The 
cotton is at Sulkeah, and your clients, if they intend to complete their pur* 
chase, can send the money and* take delivery from our clients at Sulkea." 

'' Dear Sirs, — Lallahs Chainsook Buxyram have handed us your letter Of 
yesterday's date, written on behalf of Baboos Callydoss Dhur and Chunderseekur 
Mookerjee, and tendering to our clients Rs. 21,450 in respect of 1,100 maunds 
of Hungul Ghaut cotton under an alleged contract for sale thereof by our 
clients with yours, and in reply thereto we are instructed to state that our clients 
know nothing of any such contract, and that your clients have made some mis« 
take in applying to then> in respect thereof." 
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The tender made by Messrs. Abbott and Carruthera in their letter of the 
22nd of July was an unconditional tender; and is it to be believed that 
Mr, Abbott, in a subsequent interview, made a verbal lender different in its 
terms from that already made in writing. He has denied having done so, and 
his denial is not only consistent with probability, but is borne out by Chun- 
derseekuf^nd Mr. Struthets. 

It appears that no mention was nade in the first letter of the 1,100 
maunds; but Mr, Abbott has accounted for the omission by saying that at 
the time he wrote that letter he had some doubts as to the validity of the 
second contract with reference to the Statute of Frauds. 

Mohunlall in his first htter only speaks of 300 bales, whereas he has 
admitted in his evidence that he sold 379 bales. Both sides rely upon that 
letter : Mr. Bell on the ground that it is inconsistent with the alleged sale of 
37*9 bales, and Mr. Clarke on the ground that it implies an absolute ignorance 
of the contract on the part of the defendants ; and it is urged on the part of 
the defendants, that it is highly improbable that Deepchand should have made 
admissions prejudicial to the defendants' case at the very time that Mohunlall 
was instructing his Attorneys to write that letter. 

It is necessary to see what really took place at the interview. According to 
Mr. Abbott's evidence, he thought Mohunlall was present as well as Deepchand 
but he was unable to point him out; and it may, I think, be taken for granted 
that he mistook some other person for him. Mr. Abbott says ; " Deepchand 
was the man who addressed me first and chiefly.'' Deepchand himself admits that 
he spoke to Mr. Abbott ; and I have no doubt that he it was who, in the absence 
of Mohunlall, made the statements alleged to h^ve been made on behalf of the 
defendants. Mr. Abbott also says : *' I asked him if it was not a shameful 
thing that he should repudiate the contract. He said hfpKras willing to deliver 
the cotton to Hursook, but knew nothing of my clients in the matter. He, two 
or three times, sat down to write out a delivery order to Hursook. He wrote it 
partially ; I did not read it. That statement, of his was applicable to the 
1,100 maunds as well as the 300 bales. I gave him distinctly to understand" 
that the money tendered was iq respect of the 1,100 maunds as well as the 300 
bales." 

It may be difficult to reconcile the conduct of Deepchand with the course* 
of action taken by Mohunlall contemporaneously; but it is probable ^hat the 
former was unable to withstand the sudden pressure put upon him by Hursook, 
the friend and broker, and was surprised into saying and doing what now^ with 
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reference to the nature of the defence, he finds it expedient to deny. And here 
it is. important to notice the discrepancy which occurs between Mohunlall's 
evidence as to his having sold 379 bales and his instructions to his Attorneys, 
in which he made mention of only 300 bales. It may be that at the time it 
escaped his recollection that more than 300 bales had been screwed and 
marked, or it never occurred to him how such a fact might be us€d against 
him ; but afterwards, having remembered the qircumstance, or considered its 
probable effect, he altered his case with a view to rebut the presumption that 
the number of bales in excess of 300 formed part of another contract. It was 
clearly an afterthought whi<ph led him to shift his ground. 

Chunderseekur confirms Mr, Abbott in his account of what took place, 
and deposes to the fact of the tender and to Hursook's indignation at the 
repudiation of the contract. But was a tender really made ? Deepchand 
admits that Mr. Abbott said : " Take the money and give the cloth ; " but be 
says : " Mr. Abbott did not put down any money : he took out no money before 
me; he showed me no money; I saw no Bank Notes. I did not know that 
Mr. Abbott had brought Bank Notes." He also says : " When Mr. Abbott 
came I was not aware that he claimed 1,100 maunds as well as 300 bales." 
And he not only denies having written anything in Mr. Abbott's presence, but 
contradicts him in some other particulars. But am 1 4o believe him in pre- 
ference to Mr. Abbott, Mr. Struthers, Chunderseekur, and the broker ? Is the 
evidence of so many respectable witnesses to be set aside as worthless upoii 
the solitary testimony of a person in the employ of the defendants ? I have 
no hesitation in coming to the conclusion that the evidence of Mr. Abbott, 
confirmed and supported as it is, " must be received as true ; " and that th6 
tender has been satisfactorily proved on the part of the plaintiffs, and insuffi* 
ciently answered on the part of the defendants. And if the fact of the tender 
is established, it affords cogftnt evidence confirmatory of the contract as to the 
1, 100 maunds ; for it shows that when Chunderseekur took the sample, he believed 
it to be a bond fide transaction, and that Mr. Struthers on the representation of 
the Banian, and Mr. Abbott on the representation of both, also believed it to 
b3 a bond fide transaction, and that all three went to the defendants ' cooieey 
or place of business, under the belief that a contract had been entered into. 

The evidence of Sree Gomanchurn Mookerjee, the Banian's Sircar, is in 

substance that he went to the screw- house, that the cotton of which the 79 

bales were* composed was given to him according to sample, and that the 300 

t. 1 1 .^ J- B. & Co., ^ , ,. „^ , ,^„ J. B. & Co. 

bales were marked g r ^^^ the 79 bales jj rj 
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How is the difference in the niode oi marking the 300 bales and the 79 
bales accounted for? Mr. Clarke said he would prove that there was no Hungul 
Ghaut cotton in the market at the time ; and I am bound to say (though 
nothing of the kind is suggested in the letter of Messrs. Temple and Fenn) 
that upon the evidence it is left doubtful whether there was any such cotton 
in the market. But whether there was any or not, we find from the evidence 
of Mr. Thomas, of the firm of Robert Thomas and Co., who was called to 
speak to the price of cotton, that there was in the market cotton of equal 
quality and value ; and it is clear that Hursook represented to the Banian 
that his principals had told him that the cotton of which the Banian had 
taken a sample was Hungul Ghaut cotton. 

The Sircar drew somewhat upon his imagination when he stated that the 
defendants' jemadar refused to deliver more cotton, '' as the prices had risen. " 
I discredit this part of his evidence; for, while there can be no doubt the 
jemadar refused to deliver more cotton, it is in the last degree improbable 
that he should have ^* volunteered " a statement as to the reason of the refusal at 
variance with the interests of his masters. 

The evidence of Fremchand Mookerjee, the manager of the screw-house, 
and an independent wUness, in whose testimony I place implicit reliance, agrees 
substantially with the evidence of Mohunlall, that no cotton could go out 
without the jemadar's consent ; and this is very important with reference to 
Mr. Bell's contention that the 79 bales formed part of an independent contract. 
The books of the screw-house produced by Premchand show that 379 bales 
were screwed for J. Borrodaile and Co. How does this affect the question 
as to whether the 300 bales formed part of the»6otton sold to Conjee Lilladhnr ? 
Mohunlall says: " I sold six boats of cotton — two at Cossipore at 18-8 per 
maund, and four at Sulkea at 18-5 per maund. The contents of the 
two boats were screwed into 289 bales, and of the four boats into 379 bales. 
The contract was made through Hursook in the name of Conjee Lilladhur." 
But to this is offered the evidence of Joynarain, the gomastah of Conjee Lilla- 
dhur, and the man with whom the contract was made. He says (and we 
have no reason to doubt his statement) : " I bought two boats'-load of cotton 
from Mohunlall in July last through Hursook. It consisted of 358 unscrewed 
bales. I never got the goods. Hursook spoke to me about four other boats, 
but I did not buy them. I made a contract for only two boats. Hursook asked 
me to buy the other four boats. I refused. I never spoke to Mohunlall about 
the four boats. * * * I agreed to pay 17-12 for the two boats." 
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I believe the jcxD baleg formed no part o( the contract with Joynarain'^ 
house. There is no evidence that be authorized the re«aale of the cotton ; and 
the difference between 17-12, the price at which he purchased, and i8-s, the 
price subsequently given by the plaintiffs, has, instead of being paid to himi 
been pocketed without explanation by the defendants. Messrs. Temple and 
Fennwere not instructed to say, as it is reasonable to expect they would have 
been, if the defendants' was a true case, that the cotton in question was part of 
a lot which was originally sold to another house. On the contrary, their letter 
goes to show that the defendants treated the cotton as their own. Joynarain, 
though a witness for the defendants, does not assist the defendants' case. He 
says 50 bales were screwed, and he put his Nagri mark on them. Do any of 
the 379 bales bear a Nagri mark ? If they do, why has no evidence been given 
of a fact so material, and yet so easy of proof? Bat if they do not, and in the 
absence of pro9f I must assume that they do not, the conclusion is inevitable, 
that the 50 bales formed no part of the 359 bales, and that the cotton sold to 
Joynarain's house was different from the 359 bales. 

The cross-examination of Mohunlall shows that he had a great deal of 
other cotton at the time, and therefore that it was quite possible for him to 
have entered into separate and independent contracts with the different parties. 

As to the sale of the cotton in the boats, Ramphul, the jemadar of the 
defendant, says : *' I remember six boat-loads arriving in July, which were sold 
to Conjee Lilladhur and Hirjee Auruth through Hursook — four at Sttlkea,and 
two at Cossipore. I was in the godown when the cotton from the four boats was 
screwed into 359 biles, and no more/' Joynarain, on the other hand, says he 
only bought the cotton in two bGi|ts containing 358 unscrewed bales. And it is 
well koowii that unscrewed bales cannot by any possibility be increased in 
number, but the reverse, by the process of screwing. 

The defendants have not explained why 300 bales were marked with the 
letters B C, indicating Banda cotton, and why 79 bales were Inarked with 
the letters H C, indicating Hungul Ghaut cotton; nor have they explained 
why, if 379 bales were all that were sold, a demand was made for more. 

It is scarcely necessary to refer again to Deepchand's evidence, except, per- 
haps, upon one point. He denied having written part of a delivery order, and 
said he had neither authority to make contracts or give delivery orders ; but 
after rejecting his evidence as to the tender, I should not be justified in adopting 
his evidence upon this part of the case ; regard being had to the fact that he is 

Hy. Vol. I.-9. 
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met by a contradictiOQ as complete as in the former instaoce, I consider bis 
evidenoe wholly mntrostworthy. 

Upon the whole, I am satisfied that the contract was entered into, and that 
the broker had authority to enter into it. I am also satisfied that the defendants 
were aware of the terms of the contract before they went to their Attorneys. 

It cannot be said that the defendants have no interest in repudiating the 
contract ; for Mr. Thomas has proved that the market was a rising market. 

Having arrived at a clear conclusion on the merits, it remains to consider 
what would have been the position of the parties if the Statute of Frauds had 
not been set up ? The action would have been one for the non-delivery of 
goods ; and it would not have been necessary, if the plaintiffs were ready and 
willing to receive the goods, to prove tender. But as I am satisfied that both 
willingness to receive the goods and tender have been proved on the part of the 
plaintiffs, they would have been entitled to a verdict for damages ; and the 
difference between the contract-price and the market-price on the day the con- 
tract was broken would have been the measure of damages. Bowman vs. Nash, 
9 B. and C. 145* 

The question whether the Statute of Frauds is applicable to a Hindoo de- 
fendant, the plaintiff being a Christian, arises under the third issue ; and though 
It was .one of the questions in the case of P. Schneider vs. Kureem Ally, heard ^ 
before the present Chief Justice and Mr. Justice Jackson, it has never yet been 
the subject of a judicial decision. Mr, Clarke, at page 22 of his edition of the 
Rules and Orders, has raised the question in the form of a query ; and, having 
carefully considered it as a question of much importance to all classes of the 
community, I have come to the clear conclusi^h that the Statute of Frauds does 
not apply. 

The Supreme Court was constituted by Letters Patent dated 26th March 
1774, and continued to be held under this Charter down to its abolition in July 
1862. By various sections of the 2i8t Geo. III., c. 70, the powers of the Su* 
preme Court aie defined and limited. By sections 17, 18, 19, and 20, provi- 
sion is made for suits' in which natives may be interested; and the question 
raised by this issue depends upon the proper construction of section 17. The 
words of that section are: "Provided always, and be it enacted, that the^ 
Supreme Court of Judicature at Fort William in Bengal shall have power and 
authority to hear and determine, in such manner as is provided for that purpose 
in the s^id Charter or Letters Patent, all and all manner of actions and suits 
against all and singular the i^ihabitants of the City of Calcutta, provided tl^at 
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tbeir inheritance and succession to lands, rents, aqd goods, and alt matters of 
contract and dealing between party and party, sbsdl be determined, in the case 
of Mahomedans, by the laws and usages of Mahomedans, and in the case of 
Gentoos, by the laws and usages of Gentoos, and where only one of the par* 
ties shall be a Mahomedan or Gentoo, by the laws and usages of the defendant/' 
This provision was subsequently extended to Madras and Bombay by the 37th 
Geo. III., cap. 141, section 13, with these additional words: "or by such laws 
and usages as the same would have been determined by if the suit had been brought^ 
and the action commenced in a Native Court:** and these words are important 
as showing that it never could have been the intention of the Legislature td 
aSect Gentoos or Mahomedans by the Statute of Frauds. 

The law which obtained in the Supreme Court, and which now obtains in 
the High Court in its original jurisdiction, may be classed under seven distinct 
heads : 

1. The Common Law as it prevailed in England in 1726, and which has 
not subsequently been altered by statutes specially extending to India. 

2. The Statute Law which prevailed in England in 1726, and which has 
not subsequently been altered by statutes specially extending to India. 

3. The Statute Liw expressly extending to India, which has been enacted 
since 1726, and which has not been repealed. 

4. The Civil Law as it obtains in the Ecclesiastical and Admiralty Courts 
in England. 

5. Regulations made by'ihe Governor-General in Council under the 13 
Geo. III., c. 63, sections 36 and 37 ; 39 and 40 Geo. III., c. 79, section 18 ; and 
53 Geo. III., c. 155, sections 98 and 99. 

6. The Hindoo Law, in all civil actions in which a Hindoo is defendant. 

7* The Mahomedan Law in all civil actions in which a Mahomedan is 
defendant 

\_See Preface to Smoult and Ryaiis Edition of the Rules and Orders^ A P«] 

And if, as stated under the sixth head, the Hindoo law is to be applied in 
all civil actions in which a Hindoo is defendant, it is clear that the defendants in 
this cise cannot rely upon the Statute of Frauds, as it forms no part of the Hindoo 
law. Mr. Justice Hyde, in his notes dated 1 787, p. 204, commenting on section 
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17 of the list Geo. 111., c 7.O1 says : " This provision was intended as a guide in 
doubtful cases on the principle that the '' dtfendanU " condition was to be favored 
by giving him the " bemfit oj his awn law ; " and this, though not an authority, 
is valuable as showing the opinion of a learned Judge on a point arising out of a 
Btatute passed in his own time. The Statute 13 Geo. IIL, c. 65, was passed to 
regalate the affairs of the East India Company, and by section 30 British £mb* 
jects are prohibited from taking more than 1 2 per cent on loans. It was at 
first held that this statute did apply to natives {Greedhur Baboo vs. SneLuclu* 
nundun Doss^ MLor. 350) ; but it was subsequently held that it did not apply to 
tbem {Manickram Choilopadhia vs. Meer Conjeer AUi Khan, Mor. 125); and this 
decision was afterwards recognized by the judgment of Peel, C.J., in HoUodhmr 
Ghose vs. Connoylall Tagorcy i Ful. 411. Manickram Choitopadhia vs. Meer 
Conjeer Alii Khan also decides (and this is important) that the 13 Geo. III., c. 63, 
and 21 Geo. III., c. 70, must have a parallel construction. In Jhan Khan vs. 
Henry Imlachy Mor. 243 (cited by Mr. Bell), which was an action of ejectment 
by a native against a European British subject, it was h^ld that the contract 
having been entered into by a British subject in Calcutta, he was entitled to the 
benefit of the English law ; but this does not necessarily apply in the present 
case. In Doe dent. Savage vs. Bancharam Tagore^ Mor. 71, it was held that the 
Statute of Frauds applies to th^ wills of British subjects. I refer to this case 
ks shewing that the Statute of Frauds was looked upon as applying to Euro* 
peans, and not to natives. These are the only authorities I have been able to 
find which bear directly or indirectly upon the question ; and taking the Charter 
and the 2 ist Geo. III., c. 70, section 17, together, and construing them according 
to the rules of law for the construction of statutes, L am clearly of opinion 
thit this issue must also be found in favor of dtie plaintiffs, on the ground that 
the Statute of Frauds is not applicable to cases in which a Hindoo is defendant. 
It never can be allowed that a Hindoo is entitled^to rely upon the Statute of 
Frauds when he is defendant, and to claim exemption from its operation when 
he is plaintiff. In this city, where there are, besides Christians and Hindoos, 
men of various classes — Greeks, Armenians, Jews, Parsees, — ^whose " own " laws 
it may be difficult to define, but who are willing to live under the English law, 
it would be unjust to let ^ Hindoo or Mahomedan claim, according as it 
might suit his interests, the benefit either of the Staute of Frauds or of his own 
law. Such a state of things would lead to endless confusion, as it would unsettle 
the very foundation of commercial dealing. . It may now suit the defendants to 
get rid of their contract by claiming the benefit of the Statute of Frauds, but 
\ Cpuld QOt hpld that the statute applied to them without depriving both Hindoos 
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and Mahomedaos, as a class, of the privilege to vitich they are undoubtedly 
entitled under section 17 of the aist Geo. III., c. 70, viz., that of having all cases 
of contract in which they are defendants decided according to their own laws. 
It is remarkable that from the time of the passing of the 21st Geo. III., c. 70, 
down to the present time, the Statute of Frauds has never been pleaded as a 
defence on behalf of a Hindoo or Mahomedan ; and this is a strong circumstance 
-*-to show that the view I take of the law on this question is the correct one — as 
many cases must have occurred in which the defence might have been raised if 
applicable to Hindoos and Mahomedans. No hardship can possibly result from 
my decision in this case, as it is always open to parties to protect themselves in 
their commercial dealings by having the terms of any contract they enter into 
reduced into writing. Under section 186 of Act VIII. of 1859, the Court is re* 
quired to state its finding on each separate issue, unless the finding upon one or 
more of the issues be sufiicient for the decision of the suit. The finding on the 
third issue is sufficient for the decision of this suit ; but as the learned Counsel on 
both sides are desirous that I should express my opinion on the remaining issues, 
I shall proceed to do so. I find the fourth issue in favor of the defendants, as 
it is admitted by both the broker and the banian that there was no written 
contract. The fifth and remaining issue is also one arising out of the Statute 
of Frauds. It is this : " Whether the plaintiffs have accepted any part of the 
cotton, or given something in earnest to bind the bargain or in part-payment." 
As to the question of acceptance, I am of opinion that there has been no ac- 
ceptance within the statute. By the statute (29 Car. 2, c. 3, s. 17) "No con- 
tract for the sale of any goods, wares, or merchandises for the price of /"lo or 
upwards shall be good, except the buyer shall accept part of the goods so sold 
and actually receive the same, oKgive something in earnest to bind the bargain, 
or in part*payment, or that some note or memorandum, in writing, of the said 
bargain be made and signed 1>y the parties to be charged by such contract or 
their agents thereunto lawfully authorized." A considerable difficulty has al- 
ways been felt in determining what is a part-performance,, a delivery, an accept- 
ance, or a part* payment under the Statute of Frauds; and, as observed by 
Lord Campbell in a recent case, '^ it would be difficult to reconcile the cases 
OD this subject." The Courts in England have given full effect to the words of 
tbe statute, and discountenamced constructive deliveries and acceptances, Mr. 
Smith's: valuable Compendium of Mercantile Law contains an elaborate note 
on the 17th section of the Statute of Frauds. After reviewing the cases, he 
says:. "It may be safely laid down that, on the one hand, there must be 
a delivery of the * possession^' m order to sustain a count for goods sold and 
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delivered ; and, on the other haad, there must be an acceptance o£ the * posies- 
sion^ in order to satisfy the Statute of Frauds." And I think it is now clearly 
established that there can be no acceptance and receipt by the purchaser while 
the lien of the vendor remains, for the vendor's lien necessarily supposes that he 
retains the possession of the goods. In the present icase the defendants through- 
out claimed a lien upon the 300 bales of cotton previously sold to the plaintiffs, 
and supposing they did, through their authorized broker, sell to the plaintiffs an 
additional 1,100 maunds, they must be taken to have claimed the same lien as 
In the former transaction. The non delivery of the 500 bales shows that the 
defendants claimed a lien, and the tender of the purchase* money shows that the 
plaintiffs recognized their right to refuse delivery till tender. I will now 
examine the cases with the view of applying the law to the facts proved 
in this case. In Tempest vs. Fitzgerald^ 3 B. and Aid. 680, Abbott, C.J., 
says: "The Statute of Frauds was made for wise and beneficial purposes, 
and ought to receive such a construction as will best accord with the plain 
and obvious meaning of the Legislature;" and in the same case Holroyd, J., 
says : " The object of the Statute of Frauds was to remove all doubts as to 
the completion of the bargain, and it therefore requires some clear and unequi* 
vocal acts to be done, in order to show that the thing has ceased to be in fieri'* 
Those acts are either that the buyer shall accept part of the goods, and receive 
the same, or give something in earnest or part-payment, or that the contract be* 
reduced to writing. Maberly vs. Sheppard, 10 Bing. 99, is one of a class of 
decisions which go the length of holding that as long as the vendor retains 
his right of lien over the whole of the commodity sold, there has been no 
such delivery and acceptance as the statute intended. See also Smith vs. Sur- 
nam, 9 B. and C. 561 ; Bell vs. Bamert, 9 M. and W. 37; Lord Campbell's 
judgment in Morton vs. Tibbett, 15 Q. B. 438; and Farina vs. Homey 16 M. 
and W. 122. The Court of Exchequer Chamber, in Castle v^rSworder^ 6 
Hurl, and Nor. 828 (reversing the decision of the Court of Exchequer), held 
that there was evidence to go to the jury ; that the character in which the plaint- 
iffs held the goods was changed ; and that if they held as warehousemen for 
the defendant, there was evfdence of an acceptance and receipt of the goods by 
the defendant so as to satisfy the 17th section of the Statute of Frauds; but 
in the course of the argument, Byles, J., intimated that the plaintiff had no Hen, 
because the goods were sold upon a credit of six months. Mr. Bell, in the 
course of his very able argument, cited Nicholson vs. Bower, 28 L J. Q. 
B. 97; Cusack vs. Robinson, 330 L. J. Q. B. 260; Harman vs. Anderson^ 2 
Camp. 243 ; the note in Welh' and Bear's cdd. of the Statute, voL II., p. 157 ; 
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and Dodsley vs. Varley, is Adol. and El. 632; and contended that th^ 
vendor's lien was extinguished by the snbsequent tender of the price for the 
whole of the 1,100 maunds, and that, after that act was performed, the 
defendants held tortuously against the plaintiffs. After a careful consideration 
of the authorities relied upon by the learned Counsel, I am of opinion that the 
legal effect of the tender was not to determine the defendants' lien. Dedslty 
vs. Varley is not an authority contravening the legal doctrine, that there can 
foe no acceptance within the statute till the vendor's lien for the price is deter* 
mined. That case cannot govern the decision in this, as the facts in the two 
cases differ in many points. In Dodsley vs. Varley the goods were ear* 
marked, for the whole had been weighed and packed ; and the only questl<m 
was, whether there was a safficient delivery and acceptance within the Statute 
of Frauds; but in this case the defendants have altogether repudiated the 
contract; and although the Court find that a portion of the goods were 
delivered to the plaintiffs for the purpose of being marked, yet, as the defend- 
ants' lien has not been extinguished, it cannot be held that there was such an 
acceptance and receipt as to satisfy the statute. In Morion vs Tibbeti, 1 5 Q. B. 
434, Lord Campbell says: "The acceptance is to be something which is to 
precede, or at any rate to be contemporaneous with, the actual receipt of the 
goods, and is not to be a subsequent act after the goods have been actually 
received, weighed, measured, or examined " In Dodsley vs. Varley^ Lord 
Denman says : ''The plaintiff had not what is commonly called a lien, deter- 
minable on the loss of possession, but a special interest, sometimes, but*im- 
properly, called a lien, growing out of his original ownership, independent of the 
actual possession, and consistent with the property being in the defendant." Mr. 
Bell has failed to satisfy me thaif the defendants had no more than a special 
interest. It must, therefore, be taken that at the time the tender was made, 
the defendants had a lien. The fact of the tender having been made did not 
destroy sdch lien, so as to justify the plaintiffs in treating the defendants as 
holding the goods tortuously against them. Then as to the question whether 
something had been given in earnest to bind the bargain. To constitute a 
payment as earnest-money, or a part-payment within the statute, there must be 
an actual transfer or delivery of the thing or money. Henderson vs. While^ 7 
East. 858; Walker vs. Nussey, 16 M. and W. 302. The plaintiffs are not 
bound to show that something was given in earnest, if they can show a part- 
payment before action ; and it is in evidence that Rs. 10 1 was paid to the broker 
at the time the bargain was made. It appears that after taking the money to bis 
principal, he returned it to t^e banian, and then received it back and place^ it 



( 66 ) 

to the credit of the defendants in bis books. But on the principle of the case in 
the Exchequer Chamber, it is clear that if the money was once paid to an agent 
with authority to receive it, what was done with it afterwards is immaterial. 
Hendtrsim ,vs. White decides ihit the broker is the proper person to sign the 
memorandum in writing, and to receive the earnest-money ; and as the broker 
in this case had authority to receive the money, it is important that his acts as 
agent should be upheld. It is difficult to say why the banian should have 
received back the money ; but it is not improbable that he was satisfied with 
the assurance that the contract would be performed without it The money, 
however, was afterwards returned. The broker finding that the market was 
rising, and apprehending the possibility of a repudiation on the part of the 
defendants, applied for the money to bind the bargain. As he had authority 
to receive it, the defendants are as much bound as if they themselves had 
received it. The decision on this point is of less importance Xo the parties 
than it would have been but for the decision on the main question on the 
Statute of Frauds. No evidence has been given of the market-price of (he 
goods on the 24th of July, the day when they ought to have been deliver- 
ed ; but Mr. Thomas has proved that the market-price of the Banda cotton, 
a description of cotton of about the same quality and value as Hungul Ghaut 
cotton, was Rs. 25-8 per maund on the 22nd of July ; and I find, as a fact, that 
the 1,100 maunds of cotton was sold at Rs. 198 per maund, and, assessing 
the damages on the principle of Boorman vs. Nash^ 9 B. and C. 145, I allow, 
as the difference between the contract- price and the market-price on the 22nd 
of July, the sum of Rs. 7,801, including Rs. 101 given in part-payment; the 
verdict to carry interest at 6 per cent, from this date, and costs. 

Decreed accordingly. 
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IN THE MATTER OF THE ESTATE OF HENRY INGLIS. 

Frxdbrick Gkorgb Leslie vs. Isabella Inglis. 

The obiatning of Probate or Letters of Administration from the late 
Supreme Court is no ground for subjecting the party obtaining them to the Ju" 
risdietion ef the High Court in matters connected with the Estate in respect to 
wbkh Probate or Letters of Administration were so obtained. 

Mr. Justice Wells. — This is an application, under section 24 of Act VI. 
of 1854, for a summons requiring the defendant to show cause why an 
order for the administration of the estate of Henry Inglis, deceased, should 
not be granted. It has been held in Lazarus vs. Hogg that this Act, as far 
as respects administration summons, is an enactment in relation to Civil Pro* 
cednre within the meaning of section 37 of the Letters Patent constituting the 
High Court, and is consequently still in force. Th3 Supreme Court had 
jurisdiction over Executors and Administrators who had obtained probate or 
letters of administration from that Court in relation to all matters connected 
with the estates represented by them, and would have had jurisdiction in the 
present case, as the defendant, the widow and executrix of the deceased, 
proved his will in that Court, and obtained probate. But that 00 longer 
constitutes a ground of jurisdiction. Section 12 of the Letters Patent, which 
gives the High Court such original jurisdiction as it possesses, empowers the 
Court, in the exercise of its ordinary Original Civil Jurisdiction, "to receive, 
try, and determine saits of every description, if, in the case of suits for 
land or other immoveable property, such land or property shall be situated, 
or in all other cases, if the cause of action shall have arisen, or the defendant 
at the time of the commencement of the suit shall dwell or carry on bu- 
siness, or personally work for ^ain, within the local limits of the ordinary 
Original Jurisdiction of the Court." This is not a suit for land ; and as the de« 
fendant is Neither dwelling 'nor carrying on business, nor personally working 
for gain, within the local limits of the ordinary Original Jurisdiction of the 
Court, the Court has no jurisdiction, unless it can be shewn that the cause of 
action arose within such local limits. That is not disclosed in the affidavit, 
but the application may be renewed upon a further affidavit. 
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BURNBY VS. EtrK. 

The C<nirl is in^ssM i»M iistreti&ndry P0a>ef to grant &r to refuse appli- 
cations made under section tj^^ Act VII L^ for the examination by Commission 
of witnesses resident more than loo miles distant /rom Calcutta* 

Mr. Newmarch in this case moved for a Comniissioii to examine, mider 
sec. 175 of Act VIII. of 1859, as witnesses for the defendant, Major-General 
Campbell and X«ieut.CoI. Turner. An affidavit of Mr. Mirfield was pat 
in, from which it appeared that both officers were resident at Benares, and 
therefore at a distance of more than 100 miles from Calcutta. A letter from 
General Campbell was annexed, and it was stated that great inconvenience to 
the public service would arise if he were compelled to come down to Calcutta, 
inasmuch as no satisfactory arrangement could bs made for carrying on his 
military duties during such time as he should be absent; it was therefore 
requested that his evidence might be taken by Commission, 

The letter which was read is as follows : — 

BenareSy loth May i86^. 

Messrs. Sandes, Stack and Co. 

Sirs, 

In reply to yours of the 7th instant, I have the honor to say it would 

prove detrimental to the public service were I to leave Benares, inasmuch as 
I have, at the greatest personal inconvenience, been refused temporary leave, 
because satisfactory arrangement could not be made for the command of my 
Division during my absence; therefore my evidence and that of Lieutenant- 
Colonel Turner had better be taken by Commission. 

I have the honor to be, 
.• Sirs, 
Your obedient servant, 

Geo. Campbsil, Major-General, 

Commanding Benares Division, 

Mr. Bell, for Colonel Burney. said he would leave it to the Judge to say 
whether General Campbell had shewn that the public service required his at- 
tendance at Benares. If so, he would not insist on his attendance, although he 
thought the excuse unsatisfactory ; but as to Colonel Turner, he submitted 
that no good reason whatever had been shown why he should not attend as a 
witness and be examined in Calcutta. 

Mr. Justice Wells said : *' It was not disputed thar under the Act it was 
" not binding in him to grant a Commission merely because a witness was distant 
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*' 100 miles, bat that he had a discretion. The qneitidn wae^ wkitber a case had 
'' been made out. His Lordship thought that, taking the letter into considera* 
''tion, a case had been made out -as far as concerned General Campbell for 
''having him examined vndir a Commission, but not so as to Colonel Turner. 
" The evidence of General Campbell would be taken under interrogatories, with 
*' leave to add questions vivcr voce. As regards Colonel Turner, the application 
" must be rejected. Qis evidence must be taken in Calcutta." 



■• I 
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ORDlNitRY APPELLATE CIVIL JURISDICTION. 

{Bt/ar^ the Hoiihle Mr. Justice Wells, Horihle Mr, Justice Morgan^ and 
. . H<nihU Mr* Justice Livinge.) 

S. M« Sarodasoonokry Dosski vs. TiNCOwjty Nunoy. 

• » • • • 

The High Court has Jurisdiction to hear Appeals in Testamentary Causes. 

In this case a question arose respecting the jarisdiction of the High Court 
to bear testamentary causes on appeal. The Court, having taken time to 
consider, delivered judgment as follows : — 

Mr. Justice Levinge. — The jurisdiction of this Court to entertain the 
appeal before it having been now raised, it becomes necessary to decide the 
question before the argument in this appeal proceed further. 

The jarisdiction of this Court depends upon the true construction to be 
given to the Charter which constitutes the High Court a Court of Judicature 
in Bengal. If the jurisdiction to hear this appeal is not conferred on this 
Court by that Charter, it does not exist; for the High Court is to have and 
exercise all such testamentary jarisdiction, and all sach powers and authorities ^ 
as may be granted and directed by the Letters Pa^tent now under consideration. 

For the purpose of my judgment it is not necessary to say more than that 
this is an ecclesfastical or testamentary suit which has been heard and deter- 
mined in the regular way before the Lord Chief Justice and Mr. Justice 
Norman, who passed a decree in the suit, as \ Court of first instance, on the / 

14th day of January in the present year. From that decree the present 
appeal has been brought. 

Tne clauses of the Charter which give jarisdiction to the High Court to 
entertain testamentary and intestate matters are the 33rd and 34th. The 
33rd clause repeals so much of the Letters Patent dated 26tb March, in the 
14th year .of Geo, III. A.D. 1774, as empowers the Supreme Court to take 
cognizance of causes testamentary ; and the 34th clause gives the same 
jurisdiction in that respect as was exercised by the Supreme Court. And here 
it must be remarked that there was no jurisdiction under the Letters Patent of 
14 Geo. III. given to the Supreme Court to hear appeals in testamentary or 
intestate suits. The appeal was direct to the Privy Council, but that appeal 
was an " appeal as 0/ right.'* 
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We have now to see if there be anything in the present Charter which 
gives an Appellate Jurisdiction to the High Court in testamentary and intestate 
suits. Mr. Doyne, Counsel for the appellant, urges that the right of this Court 
to entertain this appeal is given by the 14th clause of the Charter, which gives 
an appeal to the High Court in all cases of Original Civil Jurisdiction from the 
judgment of one or more of the Judges of the High Court He jalso relies, 
though not so strongly, on the wording of the 37th clause. 

In my judgment, the High Court has no jurisdiction to entertain an 
appeal from the judgment of one Or more of the Judges of the High Court, 
given in a cause or suit passed under. its Testamentary and Intestate Jurisdic- 
tion. The right is not given by the 33rd or 34th clause — that is perfectly 
clear ; and it is also a clear rule of law that no appeal lies, unless expressly 
given. Now, can this right be found in the 84th or 37th clause? I have 
before said the 14th clause gives an appeal to the High Court '' in all cases of 
Original Civil Jurisdiction " when the decree has not been passed by a majority 
of the Judges of the High Court. But this suit does not fall within the words 
" in all casts of Original Civil Jurisdiction^* To my mind this is clear from 
the words of the Charter, as well as from its whole tenor and construction. 
> Clause i> deals with the Original Jurisdiction as to suits. The suits referred 
to in that clause have nothing to say to ecclesiastical suits or suits in the 
nature of ecclesiastical suits, but simply to suit;^ of a ** CiviV* nature with 
respect to land, or to any other ** CwiV* suit between party and party — not to 
testamentary causes. Clause 13 deals with the Extraordinary Original '^ CiviV 
Jurisdiction, and gives power to ^le Court to remove, and to try and determine, 
as a Court of Extraordinary Original Jurisdiction, any suit being or falling 
within or without the Bengal IDlvision of the Presidency of Fort William, when 
the Court shall think proper, but still having regard to its '' CiviV jurisdic. 
tiOB. It is urged that this is a suit falling within that clause, but I am clearly 
of opinion it is not. The clause deals with the same class of suits as the 12th 
cHiQse, »&., of a ** CioiW not " EccUsicuiical** nature. The heading of the 
13th clause, which heading is part of the Charter itself, and is to be read in 
conjanction with the clause, as aiding and interpreting it, settles the construe, 
tion, and interprets the clause as being confined to suits under the Extraordinary 
Original ** CttfiV' Jurisdiction. 

The 14th clause, so much relied on, is open to precisely the same objec- 
tion. That clause deals with appeals from th^ Cpurtsof Original Jurisdiction 
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to. ike HIgb Court on its Appellate side, and is expressly coofioed to ^ cases of 
Original Civil Jurisiiciion^* 

It is to be remarked tbat the Charter, evidently in order to prevent oonfn* 
sion, and to simplify its comprehension, classifies and deals separately with 
Civil suits under its Ordinary or £straordinary Jurisdiction ; and with matters 
relating to its Criminal, Admiralty and Vice- Admiralty, Testamentary, and 
Intestate, and Matrimonial Jurisdiction. It deals with its '' Civil" Jurisdiction 
in clauses 12 and 13, and follows by giving an appeal under that jurisdiction 
in clause 14; and then deals with its Criminal Jurisdiction in clause ai, and 
not with its Testamentary and Intestate Jurisdiction, until it reaches the 33rd 
and 34th clause. No clause on appeal follows, save the appeal to the ^^ Privy 
Council" under clause 39. However, if I conld find words in the 13th and 
14th clauses that would warrant me in extending the provision of the appellate 
clause 14 to the 33rd and 34th clauses, I woold willingly do so; for, in my 
judgment, words in a statute should be construed liberally so as to confer or 
aid a right of appeal ; but I cannot find in those clauses, or in the construction 
of the whole Charter, any words that would warrant me in holding that an 
appeal lies to the High Court from a decree passed in a testamentary cause. 
The 14th clause failing to give the right contended for, it is urged that the , 
37th clause gives this Court jurisdiction, as it provides that ^^ Proceedings in 
Civil Suits 0/ any description" between party and party brought in the High 
Court shall be regulated by Act VIII., 1859; and inasmuch as section 33s of 
that Act provides tbat an appeal shall lie from the decrees of the Court of 
Original Jurisdiction to the Courts .authorized to t^ hear appeals" from the 
.decision of those Courts, this Court has therefore jurisdiction to hear this 
appeal. » 

I cannot subscribe to that construction. In the first instance, I must rt« 
mark that section 332 of Act VIII., 1859, is repealed by Act XXIILof 1861 
— see section i of that Act. The 23rd section of Act XXIII., 1861, is substituted, 
and if that section be carefully considered it will appear clear that it only deals 
with the powers and duties of Courts on hearing appeals where appeals are 
expressly given. It does not attempt to touch the right conferred by the Char-* 
ter or any other Statute, but simply to provide to which Courts appeals ^re to 
go when the right to appeal exists. It is a section regulating prQpedure in 
appeals, not a section conferring a right of appeal. Besides this objection to 
^be construction attempted to be put on clause 37 of the Charter, there i^ 
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another very patent one. Clause 37 merely purports to ** regulate proceedings, ** 
That is its heading. It baft two headin^s^ or interpretations, given to aid its 
construction, viz., ** Civil Procedure y' ^^ Regulation of Proceedings** — to say 
nothing of its position in the Charter. Now clause 37 only deals with the 
^^proceedings in Civil suits, " This appeal is not a proceeding in a Civil 
suit within the meaning of the Charter : it is one in the nature of an Ecclesias- 
tical suit under its Ecclesiastical Jurisdiction. {Vide heading to clause 33.) 
But as far as the construction of the 37th clause is concerned, if this cause 
testamentary was a " Civil " cause, no right of appeal would be given by it ; 
for the clause merely deals with the procedure in appeals, such as those de- 
tailed in the 33rd and following sections of Act VIII., 1859, which regulate 
the form of appeals, notices, and the like. According to this construction* 
therefore, we have no jurisdiction to hear this appeal. In coming to this con- 
elusion, it is not necessary for the purpose of this judgment to give my opiniotv 
as to whether the promovent has ** a right '* of appeal to the Privy Council 
under the Letters Patent of 14 Gso. III. as suggested by Mr. Newmarch, Counsel 
for the impugnant, who has submitted to us that the 33rd and 34th clauses of 
the present Charter are limited merely to tlie transfer of the jurisdiction in 
testamentary and intestate suits to the High Court, leaving untouched the right 
of appeal given by the 14 Geo. III. If this construction be not right, then^ 
according to my view of the present Charter, the promovent has " no right^' of 
appeal, and must apply to the Court which made the decree for liberty to 
appeal to the Privy Council under the 39th clause of the present Charter 
which gives an appeal from any final judgment, decree, or order made either 
on appeal '^ or otherwise, " when the High Court shall declare that the case is a 
fit one for appeal to the Privy Council. 

If no appeal as of "n^^/i' exists to the Privy Council under 14 Geo. III. 
-^and upon that matter I carefully abstain from giving any opinion-^I do not 
regret that thequestion of our jurisdiction was not raised at an earlier stage of 
the vgumeivt of this cause, for, speaking for myself alone, I have no hesitation 
in stating that, after hearing this case debated for some days, I consider that if I 
had heard it in the first instance, no matter which way I had decided — for or 
against th^ pfomoVent--'I would readily grant a- certificate to the unsuccessful 
party 96 as to enable him to appeal to the Privy Council under the 37th section ; 
more especially as by the construction I have been coerced into putting on the 
new Chiirt«r, I deprive the promovent of his '* right*' of appeal which he had 
under the old Charter. A right to one appeal at least is, in my judgment, a 
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right that a suitor shoald never be deprived of; and it certainly is the policy of 
those who regulate, from time to time, the jurispradence of this coontry to 
give every facility of appeal. 

Mr, Justice Morgan next delivered jadgment as follows : I am extreme- 
ly sorry that from the urgency of the matter I have not been enabled to give 
that mature deliberation to the subject ^hich it so well deserves. I may state, 
however, that the opinion at which I have arrived is favourable to the jurisdic^^ 
tion of this Court to hear appeals in testamentary causes. While making this 
statement, I cannot refrain from remarking upon the great hardship which 
would result from an adverse decision on the part of the Court The result 
would be the dismissal of the suit after four days' hearing, upon a plea which, if 
it were admissible at all, ought strictly to have been raised at the commence- 
ment of ttie case befoi^ any expense had been incurred. 

Mr. Justice Wells. — This is an appeal from the judgmeift of the Chief 
Justice and Mr. Justice Norman in a testamentary suit which was origi- 
nally instituted in the late Supreme Court, and was heard and determined in 
the High Court in its Testmentary and Intestate Jurisdiction. After the case 
had been partially heard, a doubt was suggested by one of my learned col- 
leagues as to whether the Court had jurisdiction to entertain this appeal, 
and it therefore becomes necessary to determine the preliminary question be-^ 
fore proceeding further with the case. The question, which is one of great 
importance and some difficuhy, does not come upon me by surprise, as it was 
considered by me when the memorandum of appeal was presented, and I see 
no reason to alter the opinion which I then deliberately formed, and upon which 
I acted in admitting the memorandum of ^peal. The question turns upon 
the construction to be put- upon the sections of the Letters Patent constituting 
the Court, to which reference has been made. ^ 

Section 12 defines the ^^ Ordinary Original Civil Jurisdiction*^ of the 
Court as to suits. The Ordinary Original Civil Jurisdiction under this section 
is distinct from the Testamentary and Intestate Jurisdiction. 

Section 13 ordains that the Court shall have power to remove, and to try 
and determine, as a Court of £xtraordinary Original Jurisdiction, any salt 
instituted in a subordinate Court subject to its superintendence. The 
Section has no reference to suits instituted in the High Court in its Original 
Jurisdiction, 
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Section 14 ordains ''that an appeal shall lie to the High Court from the 
judgment in * all cases of Original Civil Jurisdiction ' of one or more Judges of 
the said High Court, or of any Division Court : Provided always that no such 
appeal shall lie to the High Court as aforesaid from any such decision made by 
a majority of the full number of Judges of the said High Court, but tteit 
the right of appeal in such case shall lie to us, our heirs or successors, in our 
or their Privy Council, in manner hereinafter provided** The words " tn all 
cases of Original Civil Jurisdiction *' are wide enough to embrace matters 
testamentary and intestate, and the words *^in manner hereinafter provided** 
refer to section 39, upcm which I shall presently remark. 

Section 15 gives the right of appeal from Courts in the MofussiU 

Section 18 provides with respect to the law or equity to be administered 
by the Court in the exercise of its " Ordinary Original Civil Jurisdiction*- 
The words ** Ordinary Original Civil Jurisdiction ** must be here understood iit 
the same limited sense as in section is, 91s., as not including matters testa- 
moitary and intestate. 

Section 33 repeals so much of the Charter of the Supreme Court as relates 
to Ecclesiastical Jurisdiction. 

Section 34 gives the Court the like power in relation to the granting of 
Probates and Letters of Administration as was exercised by the Supreme Court ; 
but it gives no right of appeal in matters testamentary and intestate, so that 
no appeal can lie in such matters, unless they come within the scope of sec« 
tions i4> 39* and 40. 

Section 37 provides for the regulation of matters testamentary and intes- 
tate and matrimonial, arid then provides "that, save as hereinbefore in this 
clause otherwise provided, the proceedings * in Civil suits of every description * 
between par^y.and party brought in the said High Court shall be regulated by 
the Code of Civil Procedure prescribed by Act VIIL of 1859, and by such fur- 
ther or other enactments of the Governor-General in Council in relation to Civil 
procedure as are now in force." The words '' Civil suits *' as used here would 
clearly have included testamentary and intestate and matrimonial suits but for 
the saying clause by which they are expressly excepted. 

Section 39 ordains that any person or persons may appeal to us, our heirs 
or successors, in our or their Privy Council, " in any matter not being of Crimi* 
Hal Jurisdiction " from any final judgment, decree, or order of the said High 

Hy. Vol. I.-11. 
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Court of Judicature at Fort William in Bengal ^^made on appeal;" and from 
any such final judgment, decree, or order made in the exercise of Original 
Jurisdiction by a " majority " 0;f the "/«// " number of Judges of the said High 
Court as " hereinbefore menlioned:** Provided in either case that the sum or mat- 
ter at issue is above the amount or value of 10,000 rupees, or in case such judg- 
menti decree, or order shall involve, directly or indirectly, any claim, demand, 
or question tp, or respecting property amounting to, or of the value of 10,000 
rupees; or from any other final judgment, decree, or order made either on 
appeal or otherwise as aforesaid, when the said High Court shall declare that 
the case is a fit one for the appeal to us, our heirs or successors, in our or their 
Privy Council, subject always to such rules and orders as are now in force, or 
may from time to time be made, respecting appeals to ourselves in Council from 
the Courts of the said Presidency. The effect of this section is that a suitor 
cannot, " <w « matter 0/ right,'' appeal to the Privy Council from any final judg- 
ment, decree, or order of the High Court in its Original Jurisdiction without 
having first appealed to the High Court in its Appellate Jurisdiction, unless 
such judgment, decree, or order be made by a " majority *' of the ''fulV* number 
of Judges. The exception made in favour of judgments, decrees, or orders of a 
majority of the full number of Judges is practically useless, as the full number 
of Judges, that is, the whole fifteen Judged, never sit, and* are never likely to 
sit, for the trial .of origfinal suits. The words, " in any matter not being of^ 
Criminal Jurisdiction'' mtzxi in " all " matters of Civil Jurisdiction a^opposed to 
matters of Criminal Jurisdiction ; and these words are certainly large enough 
to embrace, and were, in my opinion, intended to embrace, matters testamen« 
tary and intestate and matrimonial, as well as all other matters not being of 
Criminal Jurisdiction. The words *^ on appeJtl" and the words ^^hereinbefore 
mentioned" xtitx back to section 14, and establish a connection between that 
section and section 59, which renders it necessaiy that the two sections should 
be read together, and if read together, the words *' all cases of Original Civil 
jurisdiction" in section 14 must ba taken to have the same extended significa- 
tion as the words " in any matter not being of Criminal Jurisdiction " in sec- 
tion 39. If, therefore, matters testamentary and intestate are included in these 
words, then it follows that the right of appeal cannot be. exercised under the 
Charter of the Supreme Court, as the Charter would in that case, as regards the 
provision relating to appeals, be inconsistent with the present Letters Patent, 
and vould come within the operation of section 14 of the Letters Patent, which 
provides that so much of (be Charter as is inconsistent with the Letters 
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Patent shall c^ase, determiiK^, and be utterly void to all intents and purposes 
whatsoever. 

Section 40 ordains th^t it shall be lawful for the High Court at its discre- 
tion, or if the said High Court be not sitting, then for any Judge of the said 
High Court, upon the petition of any party who considers himself aggrieved by 
any preliminar) or interlocutory judgment, decree, order, or ^^ sentence*-' 6i 
the said High Court, in any such proceeding as aforesaid, not being of Crimihal 
Jurisdiction, to grant permission to such party to appeal against the same to us, 
our heirs and successors^ in our or their Privy Council, subject to the same 
rules, regulations, and limitations as are herein expressed respecting appeals, 
from final judgments, decrees, orders, and ^^ sentences.** This section only 
QL^^Wts to ^^interlocutory'* judgments, decrees, orders, or sentences ; but.i;he 
word ^'sentence** points to the Testamentary and Intestate Jurisdiction of the. 
Court, and would, if it had been used in section 39, have put the question of 
jurisdiction beyond all reasonable doubt. Its omission, however,* cannot "have 
been intentional, as it is impossible to conceive that the framers of the Letters 
Patent could have intended to place a suitor in a bitter position as regards ah 
*^ interlocutory** sentence than as regards a ^* definitive** or ^^ final** sentence. 
That there could have been no such intentiofi is clear from the concluding words 
of the section : '* subject to the same rules, regulations, and limitations as are 
herein expressed respecting appeals from final judgments, decrees, orders, and 
sentences. ** These words refer to section 39, and assume that the rules and 
regulations therein referred to apply to a final sentence as well as to a final 
ju Igment, decree, or order; and the only conclusion to b^ drawn from this 
is, either that the words ^^ finctl judgment^ decree, or order ** in section 39 
were thought to include a sentence which is in fact a decree, and is called in 
technicallanguage a "^definitive sentence or final decree ;** or, which is more 
probable, that the word ''sentence" was omitted unintentionally. 

Section 41 provides that a person may appeal from any judgment, 
order, or sentence of the Court in the exercise of Original Criminal Jurisdic- 
tion, provided that the Court shall declare that the case is a fit one for appeal. 
A person who considers himself aggrieved is thus enabled to appeal to a high 
tribunal in both civil and criminal matters. The object of the framers of the 
Lerers Patent was to make it as complete as possible, and they must, as regards 
the right of appeal, have treated the Testamentary and Intestate Jurisdiction as 
formipg a branch of the Civil Jurisdiction \ and hence it is ths^t no '^separate*' 
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provision was made with reference thereto, such as has been made under this 
section in relation to the Criminal Jurisdiction. 

Section is of Act XXIV. and XXV. Vic, cap. 104, which has been refer- 
red to, allows the Court, in its discretion, to continue the proceedings pending 
in the Supreme Court at the time of its abolition under and according to 
the practice of that Court. This refers to proceedings taken over from the 
Supreme Court to the High Court in its Original Jurisdiction, and has 
nothing to do with the present question. 

Section 13 of Act XXIII. of 1861, which has also been referred to, was 
intended to apply to Courts of Original Jurisdiction as distinct from the Sudder 
Co«rt, and cannot be made applicable to a branch of the High Court, 
which was substituted for, and was intended to occupy the place of the 
Sudder Court. 

I regret that there should be any difference of opinion on so important a 
question. I am satisfied that this Court has jurisdiction to entertain this 
appeal, which will therefore proceed. 



♦• 
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Extraordinary Jurisdictiok. 

Before the Hon. Sir Barnes Peacock^ Chief Justice ; the Hon. Sir 
Mordaunt Welk, the Hon. Mr. Norman^ the Hon. Mr. Levinge, the Hon. Mr. 
Campbell^ the Hon, Mr. Seton^Karr, the Hon. Mr, RaikeSy the Hon. Mr. Steer ^ 
the Hon. Mr. Roberts^ and the Hon. Mr. E. yackson^ Puisne Judges. 

In the Matter of Qiarlbs Piffard, Esq., b.a., and Edmund George Fra-ncis, 

Esq., Capt, of Her Majesty's soth Foot. 

A Barrister, ojf ended by the me of a strong expression on the part of a 
Judge while sitting in Court , sends an officer to the Judge* s private residence 
upon a pacific errani to ask for an explanation. Held by fiine Judges out of 
eleven^ that the party sending the message and the party conveying it are guilty 
of contempt of Court. 

The two gentlemen above named presented themselves this morning in 
obedience to orders contained in Rules issued by the Court. 

The first Rule ordered " That Charles Piffard, Esq., do attend personally 
**\ti the Court on Tuesday, the 26th day of May instant, at 11 o'clock in the' 
^'forenoon, and th%t he then and there do show cause why, for his misbehaviour 
*' and contempt of this Court, his name should not be removed from the Roll of 
" Advocates of this Court, or why he should not be suspended from practice as 
^'an Advocate of this Court, and from all the rights and privileges of such 
" Advocate, for such time as the Court may think fit to order, or why he should 
*' not be otherwise punished according to law for his said misbehaviour and 
** contempt." ♦^ 

The second Rule ordered " That Capt. S. E. Francis, of Her Majesty's aoth 
Rgiment of Foot, do att«nd5)ersonally in this Court on Tuesday, the 26th day 
of May instant, at 1 1 o'clock in the forenoon, then and there to show cause 
why he should not stand committed to the custody of the Sheriff of Calcutta, 
*' or be otherwise punished according to law for a contempt of this Court." 

Mr. DoynCi on behalf of Mr. Piffard, commenced his address by remarking 
upon the absence of any specific charge in the affidavit upon which the rules had 
been granted. He argued that Mr. Piffard was an English Barrister, and had the 
same privilege of speech here as at Home. That although the Charter gives the 
power to the High Court Judges to remove Barristers for reasonable cause, yet that 
reasonable cause would be the same as that for which the Benchers would disbar at 
(lOfnet That the grounds up<m which the Bpnch^rs would disbar at Home >yere 
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twofold — (i) such "gross professimal misconduct^* as would make a party unfit 
to be trusted -with the interests of client, and (3) such " moral turpitude " as to 
render him unfit to be a member of an honorable profession. That the cases (A 
Digby Seymour and Mr. Edwin James are the latest leading cases on this 
subject. Mr. Edwin James had misappropriated money, and received ^1,000 
from Mr. Ingram to refrain from a cross-examination. Mr. Digby Seymour^ 
being largely indebted to a Solicitor, had sold his servictf^ to him. The firs~t 
gentleman was disbarred^ the second, was not. He said that the Benchers would 
only interfere in matters affecting the professional and moral capacity of the Ad- 
vocate. They took no cognizance of offences punishable by the law of the land. 

The Chief Justice said that there was a case in 3 Atkinson's Reports 
where a Counsel was removed for assisting a ward in Chancery to marry. 

Mr* Doyne replied that in that case the Counsel was suspended under the 
Statute of Westminster, and not from any power existing in the Judge. 

The Chief Justice then put the case of a Barrister sending a challenge to a 
Judge, and asked whether or not the Judges would have power to remove him ? 

Mr* Doyne said that he was not prepared to answer that question. Cases' 
rnust» he thought, be decided according to their individual merits. The Benchers 
had alwavs proceeded on the ground of " unprofessional conduct " and " moral 
turpitude y The Judges had interfered only as Visitors of the Inns of Court. 
He would now pass on to the second point, and submitted that the Judges of the 
High Court have no power to inflict secondary punishment. Such a power, if 
it existed, might lead to the entire destruction ^f the independence of the Bar. 
The independence of the Bar was equally important with the independence of the 
Bench. It was the province of the Bar to \yeightJLhe scales held by the Bench. 
If the Bench were empowered to exercise such a jurisdiction over the Bar, thq 
latter would be intimidated and their independence lost. All men of honour would 
leave a Court where such a state of things existed, and nothing would be left 
but mean and mercenary trucklers to the Bench. He claimed \he same inde- 
pendence for the Bar here as it enjoys in England. In this country it was most 
essential that one of the few protections against encroachment should not be 
assailed. It was clearthatthejudgeshid not the power to suspend under the old 
Charter, and certainly they have none uader the new The word is " remove " in 
the present Charter, and that word cannot embrace the punishment of suspen- 
sion ; for the clause, being of a grav* Criminal character, must be construed liter- 
ally. As regards the thjrd poiqt in the Ruje, every Court ha§ power to say >yhat 
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is a contempt, and he was perfectly satisfied that the Court could not come to the 
conclusion that Mr. Piffard sent Captain Francis to Mr, Justice Morgan with any 
hostile intention. He would read the affidavits and other documents. The 
first was that^of Mr. Justice Bayley : 

I. 

Affidavit of Mr. Justice Bayley. 

• 3 P.M. Saturday y May Sth, 1863. 

In case I may be referred to in the matter of Mr. Piffard's address to the 
Bench to-day, I sit down as soon as possible after the cases in review have 
been gonje through to note what happened, as far as the rapidity of the occur- 
rences enables me to remember accurately. 

* 

On a review being called on about noon, in which Mr. Piffard was for the 
applicant, he stated that his points for review were : " That our Bench had not 
given its reason for not allowing costs and interest." 1 remarked that both were 
matters of discretion, and that I did not consider it imperative upon this Court 
to give any reasons, because costs and interest were matters in which the Court, 
reviewing the conduct of litigant parties as a whole, made its order without 

' necessarily going into detailed reasons. At any rate, that its not doing so 
could not, per se, be an absolute ground for demanding a review, but that, in 
^ fact, reasons were given by us which I read. Mr. Justice Morgan asked Mr. 
Piffard to read his petition on the matter of costs^ and the petition being read 
was in no way upon the point of " Our not giving reasons," but in so many words 
that **'Our order was in .itself unjust," Mr. Piffard proceeded to argue that 
this included his plea of ** Our not giving reasons," and that in this case both costs 
and interest were essential points^dthe costs being due on previous litigation, and 
the interest being a just demand on money advanced. Mr. Piffard argued a 

- little longer, when Mr. Justice Morgan asked if he had any other point, and 
Mr. Piffard said he had not. Respondent's pleader was then called, when I 
said I did not want to hear him, as I thought a review should not be granted, 
and Mr. Justice Morgan concurred. Mr. Piffard then stated that he had sat down 
because he understood the Court was with him, but that he had not finished, and 
wished to be heard further. He was again heard ; but going over the same 
ground again, Mr. Justice' Morgan stopped him, and was expressing his view of 
the case, when Mr* Piffard interrupted him whilst speaking. Mr, Justice Mor- 
gan then said : "The Court is speaking, Sir; will you be silent?" Mr, Piffard, 
however, went on speaking. Mr. Justice Morgan then said : " Will you be silent. 
Six ? " but certainly to my mind although warmly, still not offensively. . Mr, 
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i^iffard stiU made some observaiions which I did not catch. On this Mr. Justice 
Morgan said very sharply : " Hold your tongue, Sir." I then gave my opinion on 
the two points as a final judgment on my part which I meant it to be, and said 
it was. Mr. Piffard did not interrupt me then, but immediately afterwards again 
wished to speak, and I said that the case was concluded, that my judgment was 
given, and therefore I could hear no more. A few other cases were then pro- 
ceeded with, and the next was one in which Mr. Piffard was engaged. H6 rose, 
and addressing me personally said, " he claimed the protection of the Court." 
On Mr. Morgan* asking what he said, Mr, Piffard remarked that he was ad- 
dressing nie, not Mr. Justice Morgan. Mr. Justice Morgan immediately 
interposed before, I could speak (not that he did so with a view to interrupt 
me), and quite calmly suggested to Mr. Piffard that the question had better be 
referred elsewhere (which I suppose meant the Chief Justice) and Mr. Piffard's 
case be deferred. Mr. Piffard agreed to this, and stated that " if Mr. Justice 
Morgan would apologize for words spoken in heat. " Immediately before the 
sentence was finished, Mr. Justice Morgan left the Bench, and Mr. Piffard then 
^lef t the Court, and other cases were called on. Mr. Justice Morgan then returned to 
the Bench, and the.other cases were heard. Mr. Piffard may have said, *' apologize 
for the insult, " but I cannot clearly remember whether I heard those words or not. 

II. 

The Lktter of Mr. Justice Morgan to the Chief Justice. 

Monday, May lOih, 

My dear Chief Justice,— Last Saturday Mr. Piffard applied to Mr. Justice 
Bayley and myself for a review of judgment ^i a case decided by us. I had 
occasion very frequently to interrupt the learned gentleman in his address I did 
so, because I considered his remarks sometimes irrelevant, sometimes a repetition 
of what he had]already urged. When he had concluded, and while I was stating 
what occurred to me as proper to be stated in disposing of the application, Mr. 
Piffard rose and began to speak. I asked him not to interrupt me, and pro- 
ceeded with my judgment. But the gentleman continued to speak, and I there- 
fore again requested him not to interrupt me. He still persisted, upon which I 
shouted out, "Hold your tongue, Sir, " or some such words, after which he was 
silent. A case was called on not long afterwards in which Mr. Piffard was 
the applicant's Counsel. He commenced his speech by referring to what had 
occurred in the previous case. According to my recollection (which I be- 
lieve in this differs from Mr. Justice. Bailey's), he spoke of the way in which he 
had been insulted by me, ^nd proceeded to suggest that I should apologize 
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to him. I said that I could not listen to such observations, and rose to leave 

the Court. Ultimately the case was postponed, and nothing further occurred in 

Court. That evening, about 9 o'clock, the card of Captain Fr^uicis was brought 

to me at my chouse, and I saw that gentleman, who informed me that he had 

come from Mr. PifEard. He alluded to the morning's occurrence, and asked 

me, on Mr Plffard's behalf, for an apology. I cannot undertake to repeat 

what was said word for word. When I had heard enough to acquaint me 

generally with the nature of his errand, I told him that I must absolutly decline 

to enter upon any discussion with him concerning the matter. The conversation 

may have lasted five minutes. I believe I have stated the effect of it. I wish 

to bring to your knowledge and to the knowledge of the other Judges the con« 

duct of Mr. Piffard (who is an Advocate of the Court) both in Court and 

afterwards. My relation of the facts inay be incomplete, but I think the 

matter is of sufficient importance to justify my bringing it before you. 

I am, 

M> dear Chief Justice, 

Yours very faithfully, 

(Signed) W, Morgan. 
III. . 

Letter of the Chief Justice to Mr. Piffard. 

* To Charles Piffard, Esq. 

High Courts May i2th^ 1863. 

Sir, — I am directed by the Chief Justice to forward to you a copy of a 

letter which has been addressed to him officially by one of the Judges of the 

Court, Mr. Justice Morgan. 

The Chief Justice regrets that anything should have occurred to interrupt 
that good feeling which has hitherto existed between the Bench and the Bar. 

He intends to call a meeting of the Judges to take the matter into con- 
sideration, and to lay before them the letter which he has received from Mr. 
Justice Morgan, in order that they may determine what steps ought to be adopt- 
ed. Previous to doing so, however, his Lordship desires to know whether you 
wish to offer any explanation, and especially as regards that part of the letter 
which refers to your having sent Capt. Francis for an apology. 

I have the honor to be. 
Sir, 
Your obedient servant, 

(Signed) E. B. Peacock, ' 
Clerk to the Hotible the Chief Justice. 

Hy. Vol. L-ia. 
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IV, . 

Lrtter of Mr. Piffard to the Chief Justice. 

To E. B. Peacock, E^q., 

Clerk to the Chief Justice. 

High Courts May jjth, iS6j. 

Sir, — In answer to your letter of yesterday's date, enclosing a letter from 
Mn Justice Morgan to the Chief Justice, I have the honour to request that 
ybu will submit to the Chief Justice the accompanying copy of the account 
drawn up by those who witnessed what passed between Mr. Justice Morgan 
and myself on the 9th instant. 

With regard to "that part of Mr. Justice Morgan's letter which refers to 
my having sent Captain Francis for an apology," I have the honor to request 
that you will submit to ths Chief Justice the accompanying account by Captain 
Francis of what passed between himself and Mr. Justice Morgan on that occa- 
sion. 

I have to express my sincere regret that the course I adopted was one 
which might possibly be misinterpreted as a hostile message, but I beg to 
assure the Chief Justice that such was not my intention, nor was such the 
character of Captain Francis's mission. 

We are both of us perfectly aware that a Judge cannot accept a challenge 
to a hostile meeting, and therefore that to invite him to one would be as absurd 
as it would be unworthy and indecorous. 

I was anxious, before submitting the case to the Bar, to assure myself that 
I had done everything in my power to^allow Mr. Justice Morgan an opportunity 
of retracting or explaining his language, whidh I considered insulting to me 
as a Barrister. 

1 feared that if I called on him for this purpose myself, I might, in discuss- 
ing what had taken place, forget the respect due to Mr. Justice Morgan's 
office. 

I therefore asked Captain Francis, my oldest and most intimate friend, 
and a man in whose judgment and perfect temper and courtesy I have and 
had the most complete reliance, to call on Mr. Justice Morgan, and see whether 
by his intervention it was possible to avert the disagreeable alternative of my 
asking the profession to express their opinion on the conduct and language of 
Mr. Justice Morgan. 

My express instructions to Captain Francis were to let Mr. Justice 
Mprgan understand that he did not come with any hostile intention, but merely 
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10 ask for such an explanation, or apology, or withdrawal, as Mr. Jastice 
Morgan might, on consideration, feel that he ought to make. 

I submit that in so doing neither Captain Francis nor I infringed on the 
impunity of a Judge's station, and that there was no more impropriety in the 
act than in seeking an explanation from a clergyman or a woman. 

Finding that Mr. Justice Morgan refused even to listen to Ca'ptain Francis 
sufficiently to ascertain the real character of his mission, I had no alternative 
but to submit to the profession, as I had done before receiving your letter, Mr. 
Justice Morgan's language and conduct on the Bench, and to leave to the Cal« 
cutta Bar the vindication of our privileges. 

I have the honour to be, 
Sir, 
Your obedient servant, 
(Sd.) Charles Piffard. 

V. 

Affidavit of Mr. Piffakd. 

" I, Charles Piffard, of No. 2 Loudon Street, Calcutta, Barri^ter-at-law, 
and one of the Advocates of the High Court of Judicature at Fort William, 
make oath and say : — 

" I. That I have read the affidavits made herein by Mr. Justice Bayley 
and Mr. Justice Morgan, two of the Puisne Justices of this Honorably Couit, 
and that to the best of my memory and belief the facts stated by Mr. Justice 
Bayley are correct down to the words " wished to be heard further. He was 
again heard." • 

" I. I say that on being permitted to address the Court I proceeded to 
argue on the poinds which, at Mr Justice Morgan's request, I had previously 
simply stated without argument. 

"3. I say that in the course of such argujnent I was frequently and, as it 
appeared to me, unnecessarily, but not offensively, interrupted by Mr. Justice 
Morgan, but was not stopped by him, and that after I had urged all that I 
thought proper, I of my own accord sat down. 

" 4. . I say that thereupon Mr. Justice Morgan rejected my application, and 
gave his reasons for doing so, and ^ft^r finally disposing of the case, Mr. Justice 
Morgan proceeded to make some general obbervationson the necessity of making 
stringent rules to prevent the time of the Court being taken up in hearing 
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matters urged in review which could not properly be urged, and^ as it appeared 
to me, intimated his opinion that in the case just concluded the time of the 
Court had been taken up by me with argument on points which Co.unsel 
ought to have known were not arguable on review. 

"5. I say that I thereupon in what I intended to be, and do verily believe 
wzfif a courteous and respectful manner, rose for the purpose of explanation ; 
stating that what his Lordship complainei of was caused by the want of uni- 
formity in the rulings- of the different Benches as to what were and what were 
not proper grounds for review; and that in fact in the case of Thakoor Coomar 
vs. Payer Tewarree and another a review had been granted to me by another 
Bench on grounds precisely similar to those which the Court had just refused 
to listen to, when urged by Mr. Cochrane in the case immediately preceding 
my own. 

'' 6. I say that I am unable to state precisely how far I got in making such 
explanation. Mr. Justice Morgan shook his head, and waved his hand at me 
which I understood as a token of impatience ; but I did not hear any articulate 
words until Mr. Justice Morgan said, " Will you be silent, Sjr?" and immediately 
afterwards, " Hold your tongue. Sir, be seated," in a loud, violent, and offensive 
tone. I expressed my surprise at hearing such language from the Bench, and 
then sat down, and Mr. Justice Bayley delivered judgment, also rejecting my 
application for review. 

** 7. I say that the remainder of the account given by Mr. Justice Bayley 
differs in no material point from what I remember to have occurred. 

" 8. I say that on the same afternoon I ^dressed letters to the Secretary 
of the Bar Library of the late Supreme Court, and the Secretary of the Pleaders' 
Library of the late Sudder Court, shortly stating what had occurred. 

" 9. I say that after those letters were written it occurred to me that the 
Bar, before taking into consideration Mr. Justice Morgan's conduct towards me, 
might wish to be satisfied that I had done all in my power to settle the matter 
amicably and privately with Mr. Justice Morgan before bringing the Bar into 
collision with a Judge on a matter which I would have be2n perfectly ready to 
forget, had the learned Judge offered the slightest expression of regret at having, 
in the heat of the moment, made use of a hasty and uncourteous expression. 

'^ 10. I say that at about half-past six on the same evening.!, acting on the 
impression which*! tyave mentiQned in the last paragraph, called on Mr, Eden, 
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and asked him to call, as a friend, on Mr. Jastice Morgan, and recall to him 
the occurrences of the morning, and express my hope that he would not 
refuse to recall, or state that he regretted, the words he had used, and the manner 
in which he had used them. 

"II. I say that what passed between Mr. Eden and myself is substantially 
and truly set out in the written statement drawn up by me and signed by Mr.. 
Eden, and in the accompanying letter written to me by Mr. £ ien. I also say 
that the accompanying written statement, being a letter addressed by me to Mr, 
E. B. Peacock, Clerk to the Chief Justice, is, to the best of my memory and 
belief, a true and correct statement. 

** 1 2. I say further that had Captain Francis, on his return from Mr. Justice 
Morgan's, told me that the latter gentleman had tendered the slightest apology, 
or expressed the least regret, I would at once have recalled my letters to the 
Secretaries of the two Bar Libraries, and that no meetings would have been 
held at my instance. ^ 

** I distinctly swear and say that I had not any intention whatever, when I 
requested Captain Francis to call on Mr. Justice Morgan, of sending a hostile 
message, or provoking a hostile meeting, or of appearing to do so, and that my 
sole motive was, as I have stated before, the hope that Mr. Justice Morgan 
might, after he had had time for reflection, think proper to offer such expres- 
sions of regret as would have fully satisfied me, and, as it appeared to 'me, he 
might as a gentleman to a gentleman, without any derogation to his dignity or 
independence as a Judge, have offered for words spoken in a moment of heat; 
but which it was impossible, as it appeared to me, that I, either as a gentleman 
or a member of an honourable and privileged profession, could submit to with- 
out protest or remonstrance." 

VI. 

Affidavit op thb Hon'ble Ashley Edkn. 

" I, Ashley Eden, of Middleton Row, in the Town of Calcutta, make oath and 
say as follows : — 

r 

" First. That on the sixteenth day of May instant, whilst the occurrences 
referred to in the annexed paper, marked A, were fresh in my memory, Mr. 
Piffard submitted the said annexed statement to me, and I then wrote him a 
letter in reference thereto, which is annexed and marked B ; and I say that the 
said. statement A and the said letter B are, together, substantially correct 
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Statements of what passed between Mr. Piffard and myself, and of the impressions 
left on my mind on the occasion to which they refer." 

Exhibit A. 

'At about six or half- past six on Saturday evening I called on Mr. A. 
Eden at his private residence irt Middleton Street, and told him that Mr. Justice 
Morgan had that morning addressed me in Court in a tone and manner and in 
. language by which 1 had felt very much affronted, and asked him to oblige me 
by calling on him, stating the facts, and ascertaining whether he was willing to 
express his regret for what had occurred. 

* Mr. Eden immediately declined to accede to my request, and added (I 
cannot remember the very words, but something equivalent to a warning), not 
to do anything so rash as to send a hostile message to a Judge. 

'I thereupon explained to Mr. Eden that I was quite aware. that no one 
could send or carry what is called a hostile message to a Judge ; that the onl^ 
satisfaction that could be asked from a Judge was an apology or an explanation 
and that, if both of these were refused, the only alternative was to appeal either 
to the profession, or to the public, or ihe Bench (I do not remember which 
expression I used), and that what I wanted Mr. Eden to do was to act as such a 
mediator, and that I could hardly anticipate any other result of his calling on 
Mr. Morgan than that Mr. Morgan would at once proffer the desired amends. • 

*Mr. Eden still doubted whether his intervention would be of any service 
to me, and for other reasons, which were to me conclusive, declined personally 
to intervene in any way whatever in the matter. 

* I then told Mr. Eden that I should ha^e to avail myself of. the services 
of another friend; and on his again warning me to be very circumspect, I said 
I should give my friend such instructions as would preclude Mr. Justice Morgan 
or any one from representing his visit as one for the purpose of carrying a 
hostile message. 

C. PiFFARD.' 

« 

" I have read the above, and consider that it is a substantially correct state- 
ment of what passed. 

A. Eden." 
Exhibit B. 

May j6ih. 

My dear PiFFARD, — 1 have read the paper you sent me, and return it. It 
substantially andcorrectly describes what passed between us on the evening of • 
' Saturday. / 
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When first you told me that you proposed to send and ask Mr. Morgan to 
express regret for the manner in which he had address 3d you, I for a moment 
thought that you intended to demand an apology ; but upon my asking you 
if that was your intention, you most positively disclaimed any desire to send a 
hostile message, but you appeared to think that Mr. Morgan would not hesitate 
to express regret for any pain which he had caused you, as a member of society, 
for the manner in which he addressed you from the Bench. I did not concur 
in this view; for it seemed clear to me that Mr Morgan would naturally treat 
the matter as an official matter entirely, and such an expression of regret from 
him, as a private individual, would have been, to all intents and purposes, an 
admission that he had taken advantage of his position as a Judge to make use 
of stronger language than he had any right to use ; in fact, 1 anticipated that 
he would act precisely as he has acted, and his only chance of justifying 
his own conduct was to put you in the wrotig. Hence my caution 
to you. 

Let me have a copy of the memo., which is returned hereafter. Wishing 
you well out of an awkward business. 

Yours 'truly, 
A. Eden. 

VII. 

Affidavit of Messrs. Gregory, Sheppard Leslie, and others. 

*' The review case was called on before the Court, consisting of Mr. Justice 
Bayley and Mr, Justice Morgan. Mr. Piffard, Counsel for appellant, opened 
the point, speaking for about ten minutes. Mr. Justice Morgan enquired who 
was on the other side, on whicfi*Mr Piffard sat down, and Baboo Rumesh 
Chunder Mitter, who was on the other sid.*, then rose. Mr. Justice Morgan 
thereupon said: "The petition* is rejected, " on which Mr. Piffard got lip and 
observed that he had sat down under the impression that the other side had 
been called upon to answer, but as he had baen mistaken, he would proceed to 
argue, which he did for a few minute*. On his stopping, Mr. Justice Morgan 
delivered judgment, and rejected the review.- He then proceeded to remark 
upon ihe length of the speeches of Counsel and Pleaders in review cases, and 
the necessity of some stringent rules being made on the subject, on which 
Mr. Piffard rose and began some observations which he did not finish, for Mr. 
Justice Morgan in a loud and insulting tone of voice said, '' Hold your toogue, 
Sir.'' Mr. Piffard expressed his surprise at such language, and Mr. Justice 
Morgan in the same insulting tone and manner said, '* Sit down, Sir." Mr* 
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Piffard then sat down. Neither in his argament nor when he attempted to 
address the Court did he employ any expression or adopt any tone unbecoming 
his position as an Advocate or a gentleman ; and from neither could the Court 
take the slightest offence. 

Another case of Mr. Piffard's, which followed in succession to cases of other 
pleaders, was then called on. Mr. Piffard, addressing Mr. Justice Bayley as 
senior judge, asked whether he (Mr. Piffard) was to be protected from such 
insults as had been inflicted on him in the previous case, and said that if Mr. 
Justice Morgan would merely say that the expression complained of had been 
used in a hasty moment, nothing more would be said about the matter. Mr. 
Justice Morgan made no reply, but left the Bench ; but shordy after returned, 
and then stated that Mr. Piffard's case had better be postponed till another 
day, as the matter must be settled elsewhere. 

We, the undersigned, were present, and declare the above statement of facts 
to be correct. 

(Signed) C. Gregory, 

• ( >» ) muttylaul mookerjee. 

", ( » ) Sheppard Leslie." 

We, the undersigned, were present during the occurrence mentioned in 
the above document, which contains a substantially correct statement. 

(Signed) Chunder Madhub Ghosf. 

( „ ) RuMESHChUNDER MiTTER." 

VIII. 

Affidavit of Captain Geor(?e Edmund Francis. 

**I, George Edmund Francis, of Chowringhee Road, in the Town of 
Calcutta, Captain in Her Majesty's 20th Foot, make oath and say as follows :^- 

" First. — I say that although I do not quite understand how I am accused of 
contempt of Court, still that I believe t|>at the rule, in support of which Mr. 
Justice Morgan's affidavit has been sworn, has been granted under an impression 
that I was the bearer of a hostile message to Mr. Justice Morgan on behalf of 
Mr. Piffard. 

". Second. — On the 9th day of May instant, Mr. Charles Piffard asked me to 
go to Mr. Justice Morgan to endeavour to obtain from him an expression of 
regret for the disagreeable language used by Mr. Justice Morgan to Mr. Piffard 
in the morning of that day. 
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* 

• Third.— Before goings to Mr. Justice Morgan, Mr. Piflard warned me thatr 
Mr. Justice Morgfan's position as a Judge gave him immunity, and that it wotilJ 
be out of ail order that the message to be conveyed should be treated as of a 
hostile character. I could readily understand this; my own conviction, be* 
sides, was that the whole affair was ons sd unimportant that even to have made 
it matter of a duel with a private individual, supposing such private individual 
had used the language complained of, would have been perfectly preposterous. 
With Mr. Piffard's warning in my ears and my own conviction, I called on Mr» 
Justice Morgan, and, in a perfectly conciliatory manner, mentioned that I had' 
come from Mr. Piffard. Upon hearing Mr. Piffard's name, Mr. Justice Morgan 
declined to hear me further, begging me to say no more ; and when I tried to 
continue the conversation, he sa»d : " Without meaning discourtesy to you, I 
decline discussing the matter," and then left me ; and I say that in my letter to 
Mr. Piffard of date the 13th May instant, which is hereto annexed and marked^ 
i have correctly described the substance of my interview with Mr. Justice 
Morgan. 

Fourth. — My errand was entirely and purely of a peaceful character, and 
the only reason that Mr. Morgan did not become entirely acquainted with my 
object was entirely owing to his refusing to listen to me ; and if he had listened^ 
he could not have gained any idea that I was the bearer of a hostile message ; 
anl I swear that if Mr. Piffard had asked me to be the bearer of a hostile 
message to Mr. Justice Morgan, I would at once have refused to do so. 

■•■■■■ "" ... _ ^ ^ ^ 

Fifth. — To the best of my recollection I did not in my interview with Mr. 
Justice Morgan use the word " apology." 

Sixth. — I further say that if my opinion as to the Court imagining that 
I was the bearer of a hostile nfessage is incorrect, I am wholly at a loss to un- 
derstand in what way I have committed any contempt of Court; for I. say that 
I tried and verily believe that I was in every respect courteous to Mr. Justice 
Morgan both in tone, language, and manner, and that I left Mr. Justice Morgan's 
house under the impression, which I still entertain, that the courtesy which I 
had shown to him was not shown by him to me, and that I had been treated by 
him in a way which my conduct did not call^ for. 

3fr, Doyne, having read through all the affidavits, continued his address. 
He called attention to the fact that Mr. Justice Morgan in his affidavit stated 
that h^ thought the word "apology" was used by Captain Francis, but 
Qaptain Francis did not mention the word. Possibly the idea that the message 

Hy. Vol. 1.-13. 
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bOttUe cane into the Judge's mind from the time of night at which the visit 
wasmade,and from the surrounding circumstaaces. The learned Counsel submit* 
ted to their Lordships that Mr. PiSard, in sending a gentleman to ask an explana- 
tion of Mr. Morgan, was only doing that which every gentleman had a right^to 
do. The act, it was trae» was capable of misconstruction, and it was by reason 
of Mr. Morgan properly refusing to hear the message brought by Captain 
Francis that all the present misunderstanding arose. Tne case of Rix vs. 
Y^ugkan in Douglas' Reports 5 1 1 shewed that the Court would be satisfied 
when a party denied all intention to commit a contempt. The entire case was 
Ihat Captain Francis went at nine o'clock at nighti that after a five minutes' 
conv^^tion Mr. Justice Morgan cut short the interview, and Cap^n Francis left 
the house. He hoped the Court would not hold that there was any contempt. 
Mr* PiSard had the most abandant reason to require an explanation. He adopt- 
ed a course which, though open to misapprehension, shewed no intention of 
acting in contempt of Court. Both Captain Francis and Mr. Piffard had denied 
in their affidavits that they had any intention of acting in contempt of Court, 
and therefore there was no contempt. Any man had a right to ask an explana- 
tion of another, however exalted that other's position might be; and it could not 
be said that the sending Captain Francis was an attempt to intimidate the Judges 
in the discharge of their judicial functions. He therefore called upon the Court 
to dismiss the rule; for he felt sure that their Lordships would come 
to the conclusion that Mr. PiSard, though suffering under great irri- 
tation, had nevertheless acted without hostile intention toward Mr. 
Morgan. 

The Court here adjourned and returned again in half an hour. Mr. Bell 
then opened his address on behalf of his client Captain Francis. 

Mr, Bill said that he appeared before their Lordships on behalf of Captain 
Francis, against whom a rule had also been issued, calling upon him to show- 
cause why he should not be punished by fine or imprisonment for contempt of 
Coart. He would proceed by steps up to the time at which Captain Francis 
came upon the stage. The rule had been issued upon the affidavits of Mr. 
Justice Bayley and Mr. Justice Morgan. What Mr Justice Bayley's affidavit 
had to do with Captain Francis he did not see ; but of this he was certain, 
that there was no case in which contempt of Court had been fixed upon any one 
upon any such grounds as these. The great modern cases of contempt were 
tl|e 9ases ol in re Van Sandau^ I, Phillips ; in re Dyce Sombre , i M. & G.^ ai^d 
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Letchmere Ckari/on, 2 M. ft G. The grebt principle was — ^" Was the communica- 
tion such as would influence the Judge by intimidation or otherwise in his 
decision in a Court of Justice ? '' If it had not been such, there was no 
contempt, and then the proper course was by filisig a criminal information. 
The latest case on the subject of contempt was that of the Sheriff of Surrey, 
Mr. Evelyn, but the contempt there was, as it were, in the face of the Oourt« 
There was no case in either the English or Irish R^XKts similar to the present 
one. If instead of the Court taking action direct, any learned friend of his bad 
moved in the present case for such a rule as this, the Court would have called 
Upon him for a precedent before granting it. No case could be found carrying 
the doctrine of ccmtempt further then it was held in Dyce Sombre^s C^tte* 

The Chief Judice asked whether the learned Counsel meant to say thai 
if, after a Judge had given his decision, contemptuous language were used to 
him in consequence of that decision, there was no contempt ? 

Mr. Bdl replied that if in Court it wotrid be a high contempt. In the 
case of Dyce Sombre the Lord Chancellor said : " Eveiy private representation 
to a Judge for the purpose of influencing his decision in the matter publicity 
before him is and always ought to be treated as a high contempt of Court/' 

Mr. Justice Wells drew the attention of the learned Counsel to a very strong 
case in Salkeld's Reports, p. 48, where a party upon whom a process was 
being served spoke contemptuous words of the Judge who issued it. This was 
considered a contempt of Court. 

Mr. Bell continued. — In Hawkins' Pleas of the Crown he found the 
heads of contempt by a strange/ drawn up in detail, and under none of these 
heads did the present case fall. If Mr. Justice Morgan were of opinipn that 
a hostile message had been' sent, why did he not mention it in his affidavit ? 
There was not a single word to be found respecting such a thing, and therefore the 
whole idea of whether or not a hostile message be punishable might be dis- 
charged from the mind of the Courtv Was it to be said that because Captain Francis 
went for the purpose of arranging matters^ and to prevent the public scaadal 
which now attaches, was it to be said that on that account Captain Francis was to 
be constdered guilty of contempt of Court ? 

Mr. Justice Wells said that as a matter of justice to Captain Francis, 
inasmuch as Mr. Justice Morgan would not hear him when he called, the Court 
ought to give full effect to what he now had the first opportuninity of explaining 
as to what took place. 
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Mt^ BM said be thought that their Lordships' view was the correct one. U 
Mr.JusticeMorgan had listened toCaptainFranciSytbis would never haveoccurred^ 
Suppose Captaiii Francis had written to Mr. Morgan as follows : ^' Sir, — I have 
been asked by Mr. FifiFard to communicaie with you abont the unfortunate 
inatter that occurred this mormng/' and Mr, Morgan had stopped at thatpoint, 
the Court could not possibly say that such letter was a contempt. Where 
then was the contempt in the state of things which aetually took place ? What 
could be more natural than far a gentleman like Captain Francis to go on 
such an errand ? Mr. Piffard could not procuie the. services of Mr. Eden^ 
he cocdd not avail himself of the services of any member of the Bar^ and 
to whom could he apply with greater propriety than to a gentleman of tact 
like Captain Francis? Was it not the most natural thing in the world to 
s^d a man who was a mutuaf frend upon a pacific earrand ; and if it were so, 
was it not also natural to send a friend of one of the parties, if a mutual 
friend were not obtainable ? If their Lordships should think otherwise, such a 
determination would simply lead to the decision that under no circumstances is 
any one to be the bearer of a pacific message to a Judge respecting matters 
occurring in Court, without rendering himself liable to all the penalties attaching 
to heavy contempt of Court. He trusted that therr Lordships would not only disr 
charge the rule as against Captain Francis, but also record their opinion that 
in acting as he had done, he had acted in a praiseworthy manner, and was al- 
togetheir free froni blame. 

At the c )aclusioa of the learned Council's address, their Lordships retired, 
and returned afier an absence of two hours and-a-half, when the Chief Justice 
delivered judgment : — •" 

Hh Lordship expressed dedp regret that anything should have occurred 
to interrupt the harmony exisVihg between the Bench and the Bar He had no 
hesitation in stating that^ in his opinion, both Captain Francis and Mr. Piffard 
had been guilty of contempt of Court. Erg^t of the Judges agreed with him, bul 
Mr. Justice Wells and Mr. Justice Raikes were of opinion that Captain Francis 
%ta(f hot been guilty of contempt of Court, or of any other offence, but that Mr. 
Piffard, although not guilty of conteiiipt of Court, had been gtdlty of mid- 
behaviour as ,an Advocate. Ahhough the majority of the Judges were of 
opinion' that both vhese gentlemen -had acted in contempt of Court, they did not 
wish to visit the pff^nc.e with any pvmishin^t. The Court would be content 
with an apology, nor need the apology be an abject one, but .simply su^h as 
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would convey the expreasioD of their sorrow at having committed that which tbd 
Court considered to be contempt. 

Mr. Doytiit on behalf of his client, expressed regret that Mr. Piffard.ahoold 
have committed any act which could be considered contempt of Court. 

Mr. Bell said ihat Captain Francis, in consequence of the decision arrived 
at| being the decision of the majority, felt himself compelled to bow to it ; but 
at the same time he begged to state that he, Captain Francis, had never intended 
his conduct to be such as could be construed to be improper either in regard to 
Mr. Morgan or any other man. ^ . 

His Lordship said that the Court was satisfied with the expression of 
regret which these gentlemen had made. Nothing which had occurred could 
or ought to affect Mr. Piffard in the minds of the Judges hereafter. In the 
opinion of his Lordship, when gentlemen inadvertently committed an act in 
contempt of Court, they did honour to themselves in apologizing. As to Cap- 
tain Francis, the Court could not think that anything which had been done by him 
detracted from his character as an officer, a man of honour, and a gentleman. 
He might have acted hastily; but after what he had said on hearing the deci- 
sion at which the Court had arrived, there was nothing whatsoever that could 
affect his future prospects, or prejudice him in any way, either in the mind of 
the Judges or in the estimation of the world at large. 

Both Rules discharged. 






NoTB. — ^The power of CoIoniat(x)urts to prevent Advocates who misconduct themselvs from 
practising before them cannot be disputed. See In re the Justices of ike Court of Common 
Fleas at Antigua, i Knapp 267, where Lord Wynford says : *' Now Advocates and Attornies 
have always been admitted in the Colonial Courts by the Judges, and the Judges only. The 
fM>wer of suspending from parctice must, we think, be incidental to that of admitting to 




how this custom can be maintained. A man may be imprisoned for a contempt done in 
Coart, but not for a contempt done out of Court; and therefore he ousht not to have been 
committed for such a private abuse." By assent of the whole Court the prisoner wa% dis- 
charged, ^et also Rex v. Faulkner , 2 Mon and Ayr 321, where Lord Abinger says : 
**Then, if the Judge had received that letter not sitting in Court, it would not have amounted 
to a contempt; '' and again : ** I can only say that if I received such a letter, I should not coo- 
sider myself at liberty to commit him." Alderson, B,—'* There would be a great many com- 
mittaki if such a conrse were pursued by Judges." Lord Abinger, — *' Do you mean to say that 
one of the Judges has the power to fine a man for sending him a silly letter or an impudent 
letter about any matter that he has decided ? I can only say that I should be very mud) 
afraid of exercising it." 



( 96 ) 

Hkmrt Matthkw Miranda vs. Thomas Han. 
Construction of a Will, 

Mr. Newmarch for the plaintiff. 

Advocate-General for the defendant. 

In this suit the plaintiff sought for a declaration of his proprietary right 
to two houses in Doomtollah Street, and also to recover from the defendant 
the rent of the same from the ist of October i860 up to the 17th day of 
August 1862. It appeared that one Matthew Miranda died on the 9th of Octo- 
ber 1824, leaving behind him a will which contained the two following clanses, 
m. .* 

** I. — I give and beqaeath my house situate No. 34, Doomtollah, to my 
daughter, Mrs. Elizabeth Han, at present occupied by her, with the condition 
that she will not dispose or mortgage the said house, but only enjoy the rents 
during her life, and after her death to go to her children on the conditions 
abovementioaed — that is to say, only the rents of the said house to be divided 
in equal shares, and the survivor of them to get the house* 

" 2. — I give and bequeath to my son, Pascal Miranda, the small lowei^ 
roomed house, at present tenanted by Mr. John Gomes, and adjoining the one 
occupied by my daughter, Mrs. Elizabeth Han, on the same conditions aa above- 
mentioned." 

The whole question as between plaintiff and defendant turned upon the 
construction to be given to these two clauses. Mr. Newmarch contended, on 
behalf of his client, that the words "get th^liouse" were sufficient to convey 
the " entire fee," while Mr. Graham argued that they only conveyed " a life- 
interest " in the property. • 

Mr, Justice Morgan said he was of opinion that the word ** house " as 
occurriiig here must be taken to mean the " fee." The testator, after dealing 
carefully with particular interests, winds up with an unqualified gift to the sur- 
vivor. If the survivor only took a life-interest, the remainder would be un- 
disposed of ; whereas the testator had expressly notified his intention of dis- 
posing of hid whole estate. The survivor must, therefore, be held entitled to 
fee. 

It was arranged that the defendant should give up the rent asked for, and 
that the plaintiff should defray the costs of the suit. 

Pecree accordingly. 
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LUTCHMEPUT DOGASlS VS, SiBKARAIN MUNDLK AND OTHERS, 

Service of a summons intended for one Partner upon another Partner of the 
same Firm^ is not a sufficient service, — Partners are not the recognised Agents of 
each other within the meaning of clause 5, section 77, Act VIII, 

Mr. Bell for the plaintiff. 

Mr. Justice Wells, — The defendants are stated In the plaint to be carrying 
oh business as co- partners, and a copy of the summons \ptended for the defend^- 
ant Sauphularm Mundle, who is residing at Purneah, was left with one of the 
other defendants at his dwelling-house in Calcutta ; and I am asked to bold that 
this is a sufficient service on the defendant, Sauphulram Mnndle, under clatise 
t of section 17 of Act VIII. of 1859, which is as follows: "Persons carrying 
on trade or business for or in the name of parties not within the jurisdiction 
of the Court in matters connected with such trade or business, only where no 
other agent is expres ly authorized to make such applications or appearances/* 
The words, ''where no other agent is expressly authorized," imply that the 
persons so carrying on trade or business for or in the name of parties not 
within the jurisdiction of the Court are purely agents, and the w6rds '' carrying 
on trade or business for or in the name of parties not within the jurisdiction of 
the Court " refer to a gomastah or agent, and not to a partner. Gomastah or ' 
agent is a person who is frequently employed to carry on business for or in the 
name of absent principals ; but not so a partner, who cannot be said to carry 
on business for or in the name of other persons, as he carries on business in the 
name of the firm and for the benefit of himself and partners. It is true that 
under the old practice service ^pon one partner was deemed to be good service 
upon another ; but it is to be observed that an old suit could never be heard, if 
instituted on the Plea side in less than two months, or, if instituted on the 
Equity side in less than three or four months, from the date of institution ; so 
that defendant had ample time to come in and dispute the fact of his being ^ 
partner. Bat, under the Procedure Act, a suit may be heard and decided in 
eight days from the date of institution ; and, unless service is either personal or 
upon a recognized agent within the meaning of section 17 of the Act, a defend- 
ant, who may not be a partner, though sued as such, may not receive notice, of 

• 

the suit till after decree, and may, in consequence, suffer great injustice. 

The plaintiff may, under Rule 3 of the Rules of the ist October i86a, 
take a verdict against the defendants who have been personally served withoi^t 
prejudice to his rights as against the other defendant. 
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SWBATOLLAH SiRCAR W, T. A. THOMPSON. 

Practice. 

Where a defendant shews bona fides, by offering to pay anything like a fair 
proportion of his debts, a reasonable time will be granted to enable him to pay the 
residue. 

This action was brought to recover the sum of Rupees 905. The debt was 
admitted by the. defendant, who at the same time proposed to pay Rupees 400 
within a week, and the*remainder afterwards, 

Mr. Justice Wells. — I entertain a very strong opinion respecting cases of 
this description. Act VIII. is altogether a plaintiff's Act ; and since the change 
in the procedure judgment can be obtained within eight days, giving a defendant 
no time to turn himself about, or to obtain ths assistance of his friends, as 
formerly he might have done. Under these circumstances I consider that I am 
bound to see that the defendants suffer no hardship. I have, therefore, deter- 
mined that whenever a defendant shews his bona fides by offering to pay any- 
thing like a fair proportion of his debt, I shall grant him a reasonable time to 
pay the residue. 



WkGUSLIN VU MOFFATT. 

Practice. 



Act VIII. 0/ r8s9 gi^s the Court no power to allow a Plaint to ^e 
amended after it has been admitted, except for the purpose of adding Parties^ 

Upon this case being called on for final disposal, Mr Woodroffe applied for 
leave to amend the allegation of jurisdiction in the plaint, by striking out an 
erroneous description of the defendant's residence^and inserting an allegation Of 
jurisdiction under the discretionary powers vested in the Court by sections 
29 and 32, Act VIII., 1859. 

Mr. justice Wells. — ^The sections relied on by the learned Counsel apply 
to the preliminary investigation of plaints by the Court, and not to the stage at 
which this suit has arrived. The Court has no power under the Procedure Act 
to allow a plaint to be amended after it has been admitted and registered, excepi 
for the purpose of adding parties under section 73. I must, therefore, refuse 
the application ; but the plaintiff may, under section 97, if so advised, apply for 
permission to withdraw from the sqit, with liberty to bring a fresh suit for the 
s^me matter. 
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In the matter of Holmes. 
Habeas corpus. 

The father^ if a proper person^ cannot he deprived of his legal right to the 
custody of his legitimate children of whatever age — 2 and j Vict, c, jp, which 
gives a discretionary pozver to a Judge in England y has not been extended to this 
country — Therefore the law applicable to cases which occurred in England pre- 
vious to the passing of that Statute is applicable here. 

Mr. Piffard for Mr. John Thomas Holmes. 

Mr, Doyne for Mrs. Caroline Albina Kelner Holmes. 

Sir Mordaunt Wells. — This is an application by John Thomas Holmes to 
obtain from his wife, Caroline Albina Kelner Holmes, the custody of their 
children, Francis Seaton Holmes,Caroline Chisholm Holmes, and George Percy 
Holmes. The children are now produced under a writ of Habeas corpus granted 
by me on the 9th instant. It appears that some time in i860 the petitioner's 
wife, in consequence of unhappy differences between them, left her husband's 
protection, and proceeded to the house of her stepfather, George Chisholm, 
taking the children with her, and that she has, together with the children, re« 
mained with Mr. Chisholm ever since. No imputation is made either by 
the husband against the character of the wife, or by the wife against the 
character of the husband; and I am called upon to determine whether 
the husband or the wife is, ^ under the circumstances, entitled to the 
legal custody of the children, ^he law relating to the custody of infants 
is one of extreme dif&cuUy. Both as regards Courts of Equity and Coihmon 
Law in England much is left to the discretion of the Judge, which dis« 
cretion is necessarily exercised according to the varying circumstances of each 
case. The general rule in England is that the legal power over infant children 
belongs to the father, and that, during his life, the mother has none. Blacks., 
vol. I., p. 433»' The law is perfectly clear as to the right of the father to the 
possession of his legitimate children of whatever age they may be. See ex 
parte McClelland^ i Dowl. P. C. 34, and ex parte Glover^ 4 Dowl. P. C. 293. 
In a recent case, Ryder vs. Ryder, 30 Law Journal, N. S., p. 44, on an appeal 
from the order of the Judge Ordinary (Sir C. Cresswell) the discretionary 
power of a Judge is clearly and distinctly laid down ; and in that case the 
Court acted upon the authority of Rex vs. Greenhill, 4 Ad. and El. 640, and 

Hy. Vol. 1.-14. 
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the Queen vs. Clarke fin the matter of Alicia Race), 7 El. and B., p. 186, and 
Bltsset*s case, Lafft. 748. 

The application of the law may sometimes have been exceedingly harsh as 
regards mothers, but now, in England, Courts of Equity are enabled to make 
regulations more in keeping with the dictates of humanity. This power was 
conferred on the Courts by the 2 and 3 Vict. c. 34 — a most useful statute, but 
which has not yet been excended to India; and the present case must, therefore, 
be decided according to the law applicable to cases which occurred in England 
previous to the passing of that statute. If it had been proved that Captain 
Thomas was not a fit person to act as the guardian of his children, and there was 
reason to apprehend cruelty on his part, or contamination by profligacy or other 
cause, his strict legal rights would not be enforced ; and I should not, in the 
exercise of my discretionary power, allow the father to have the custody of the 
children. 

Tae desire of the wife to return to her husband is the best proof that his 
house is not an unfit receptacle for the children ; and however much I may 
regret the deprivation visited upon the wife, my duty is clear and, under the 
circumstances, imperative ; and I order the children to be delivered up to the 
father. I shall require an undertaking from Mr. Holmes that he will allow bi& 
wife, from time to time, to see her children, unless her future conduct shonkl 
disentitle her to such a privilege. 

[Mr. Holmes here stated that he intended to remove the children to 
Darjeeling, but that he was willing to allow his wife daily access to the children 
80 long as they were here, and free access tcjthem when removed to the Hills 
or elsewhere.] 



MuDDOOsooDKN Dey vs, Bamachurn Mookerjbe. 
The meaning of an Act is to be gathered solely by reference to the Act itself. 

In this case the pornt was mooted as to whether reference might be made 
to the ofiicial report of the proceedings in the Legislative Council for the pur- 
pose of assisting to interpret a clause in the Act of Council XIV., 1859 (Statute 
of Limitations). 

Mr, Justice Wells said that it was his duty, as Judge, to interpret the 
Act solely by reference to the Act itself. He could not look into external 
sources of evidence for the purpose of ascertaining what was or was not the 
ptention of the Legislature. 
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HiSRALOLI* ChUCKBRBUTTY AND ANOTHER VS. MOHES ChUNDER 

[GhOSAUL & OTHERS. 

Conspiracy — False aciton^-'Ahsence of Plaintiff, 

Mr. Egltnion and Mr. Woodroffe for the plaintiffs. 

Mr. Wilkinson for the defendants. 

Mr. Justice Wells. — This is a suit to recover Rupees 552-15-3. The 
plaint states that the plaintiffs sold and delivered to the defendants on two 
differents dates cloth to the value of Rupees 91 2-1 5-3, viz.^ on the 24th of 
November 1862 to the value of -Rupees 148-4-3, and on the 6th of Decem- 
ber 1862 to the value of Rupees 764-1 i-o, and that the defendants paid to the 
plaintiffs on the first-mentioned date the sum of Rupees 100, and on the 
second«mentioned date the sum of Rupees 260, leaving unpaid the balance now 
claimed. The defendants have put in a written statement, which, in effect, is 
a general traverse of the plaint, and in which it is alleged that the plaintiffs— one 
of whom is a minor, and the other, though of fall age, is not more than 17 
years old — have no trade or business, and have been put forward In this action 
by their uncle Mothoormohnn Mookerjee, who is at enmity with the defendants 
in consequence of a feud relating to a tank which has been the subject of some 
litigation in the Mofussil. 

The following issue was framed and recorded :— 

"Whether the plaintiffs are entitled to recover from the defendants the sum 
<'of Rupees 552-15-3, or any part thereof, on account of goods sold and 
** delivered.*' • 

Having heard the evidence on both sides, I have come to a conclusion 
adv3rs3 to the plaintiffs, and believe that this suit has been brought with a 
view to carry out, through the medium of this Court, a foul conspiracy, of 
which the defendants are the objects and intended victims. I am the more 
convinced of this, the more I look at the conduct of the parties and the 
improbibilities surrounding the plaintiffs' case. Though the amount claimed 
is small, the circumstances disclosed in the evidence invest the case with an 
importance which would otherwise not belong to it. 

• With reference to the allegation in the written statement that the plaintiffs 
have no trade, the defendant Moheschunder Ghosaul says that he does not 
know whether the plaintiffs have a shop, and th^ pther defendant^ Cbtipder 
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Mohun Ghosauly says that Mothobrmohun Mookerjee deals in cloth, but not 
the plaintiffs. The evidence on this point is not conclusive. Bhugwan 
Chunder Mookerjee, who calls himself the plaintiffs' gomastah, at first said 
that the plaintiffs' shop had existed for four years ; he afterwards corrected 
himself, and said that the business was started about a year and a half ago : 
he also said that, when he was employed, he was told that Mothoormohun 
Mookejee was in Calcutta, and would supply money. As Mothoormohun 
was to supply the requisite funds, it is probable that the business was his ; 
but if not, there can be no doubt that he was interested in and managed 
the business, as his nephews are both young, and have not yet assumed 
the management ; so that in either case he, the real plaintiff, is responsible 
for this suit. Bhugwan Chunder, who is called by the plaintiffs as their 

4 

principal witness, has admitted that he is a relation of Mothoormohun, and 
consequently of the plaintiffs, and also that he was a party to a suit against the 
defendants. He is therefore interested for the plaintiffs and Mothoormohun, 
both as a servant and relation, and is naturally biassed against the defend- 
ants, who were successful in a litigation in which he was opposed to them. He 
has sworn that he gave the defendants credit, because they were neighbours 
and friends. I cannot believe that they were friends ; but if they were friends 
as well as neighbours, and if the defendants are really dealers in cloth, how 
is it that they never dealt with the plaintiffs before ? The fact of this being the 
first transaction between them is strong to shew, either that the defendants 
were not dealers in cloth, or were not, as they say they were not, on terms of 
amity with the members of this family. If they were not dealers in cloth, they 
could not have dealt with the plaintiffs; nor jre they likely to have dealt with 
the plaintiffs, even supposing they were dealSrs in cloth, if their relations were 
otherwise than friendly. . 

Bhuggoban Chunder says that the defendants purchased cloth from him 
on the 24th November, and that they came again on the 6th December, and 
purchased more cloth. One would imagine that they would have bought 
sufficient on the first occasion, so as to save themselves the trouble and ex- 
pense of returning to Calcutta so soon. Who are the defendants ? The case 
of the plaintiffs is, that th?y are dealers in cloth, though they themselves say in 
the most positive terms that they have never purchased cloth for the purposes of 
trade, or sold any. If they are dealers in cloth, how easy to have proved this j 

either by calling merchants from whom they have from time to time obtained 
their supplies, or by putting in the witness-box some of their numerous village 
customers. But neither merchant nor custon^er has been called, although 
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it is impossible that the defendants could have carried on the trade in 
cloth without its being well known both in the bazar and in their own 
village. In lieu of witnesses of either of these classes; two persons are called 
Ram Chunder Doss and Hurrymohun Bonnerjee. Ram Chunder Doss, who 
represents himself as the sircar of Lallbehary Mitter, deposes to having on one 
occasion sold cloth to the defendants : he does not say when or to what amount, 
and produces no books, and I cannot believe him in preference to the defendant, 
Moheschunder Ghosaul, who says he does not know Ram Chunder Doss, 
and has never had any dealings with him, or, in preference to the united testi- 
Ihony of both defendants, that they have never dealt in cloth. 

It is a circumstance of some significance that the sircar of Lallbehary 
Mitter was called, but not Lallbehary himself or any other merchant, although 
the transaction deposed to by Ram Chunder Doss, and the transactions deposed 
to by Bhugwan Chunder, could not have been the only transactions of the 
defendants in cloth, if they were really dealers in cloth. The other witness, 
Hurrymohun Bonnerjee, who is supposed to come from the same village as the 
parties to this suit, says: "The defendant Chundermohun tells me that 
Bhugwan Mookerjee has brought an action against us ; you interpose and get 
it settled :" He also says : *' The defendant used to sell cloth in the hauts. * 

* * I have never bought of them * * * I know they 
deal in cloth, because we live in the same village." He afterwards said 
that his house was not where the plaintiffs and defendants live ; if the fact be so, 
it is not true that he knew the defendants dealt in cloth, because he lived in the 
same village with them. The defendant Chundermohun Ghosaul was never 
asked as to the conversati6if»spoken to by Hurrymohun Bonnerjee about 
a compromise ; but the defendant Moheschunder Ghosaul denies all know- 
ledge of any such conversation, and siys that Hurrymohun Bonnerjee belongs 
to the opposite party. It does not appear who or what Hurrymohun Bon- 
nerjee is, nor why he in particular should have been selected as the best person 
to bring about a compromise, or. why he should have been called to speak to 
the defendants being cloth dealers, when he has never dealt with them, and 
does not, as it now appears, belong to the same village. I distrust this witness, 
and cannot act upon his evidence. 

Mr. Eglinton in his able speech relied very much on the entries in the 
books and their production in Court. But these books, as they have not the 
signatures of the defendants, prove nothing, and are of np value ; for what is so 



( 104 ) 

easy in this country as to produce books forged fiom cover to cover» whenever 
a case requires to be supported by such evidence ? The defendants have 
been credited with sums received on account ; and it is said the money was 
paid on both occasions in silver, and not in notes. Notes could be traced and 
identified, but not so silver, and it is therefore convenient to say that payment 
was made in silver. The defendants deny having paid the sums with which 
they have been credited, or any other sum, and I hive no reason to doubt the 
truth of their denial. The plaintiffs are not taken by surprise in the defence 
set up, as the written statement of the defendants alleges in substance that the 
case is a conspiracy. 

It appears from the evidence of the elder defendant that a series of suits 
had been going on in the village, in all which the father of Mothooimohun 
had been unsuccessful, and that this had led to enmity and cast ill-feeling; and 
we know how bitter this is when it exists. The attitude of the parties being 
hostile, it is imposible to bilieve that the defendants could have gone to the 
plaintiffs* shop to make pu'chase.% or that the plaintiffs could have dealt with 
them as approved customers, and given them credit. The defendant subpoenaed 
HeeraloU, the adult plaintiff, and Mothoormohun, the man best able from his 
position to give evidence on these matters ; but they have both neglected to 
appear. Mr. Eglinton, knowing how necessary it was to his case to account for 
the non-appearance of these men, strenuously endeavoured, in his cross exami- 
nation of the clerk who served the subpoenas, to show that service had not 
been properly effected; but the cross-examination failed in its object. Mo- 
thoormohun is doubtless now in Calcutta pulling the strings, and is the chief 
mover in this transaction. He knows the natute of the defence, and, though 
served with a subpoena this morning in Calcutta, he has not ventured to 
appear. Why is he absent ? The question is no^ answered ; but his absence 
is consonant with the doings of a man who does not hesitate to send to this 
Court wretched servants suborned to move his case by false evidence. 
HeeraloU, too, though served with a subpoena, has kept away ; and I have no 
doubt he has done so with a view to avoid answering questions, which would 
shew that he was the mere tool of his uncle. This action is brought for the 
purpose of revenge ; and we know to what lengths the natives of this country 
will go to attain such an object when once they set their minds upon it. 
Mothoormohun has got up this case, knowing that a verdict, if obtained against 

the defendants, who are men in humble circumstances, would cause their ruin. 

It was said by Mr. Eglinton that if this case is a conspiracy, it is surprising 
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the plaintiffs should have claimed so little ; but the reason why they have not 
claimed more is to make the case appear more probable, and likely to take 
with the Court. The transactions are made to take place on different days : 
books are put in shewing payments on account, and one of the sircars of the 
plaintiffs speaks of a meeting at the village which led to the alleged sale ; and 
all those little touches are added to give probability to the case. The plot, 
though well laid, has failed in its purpose. The defendants have called a 
chowkeedar of the village— a man, no doubt, in a very humble position, but 
nevertheless well qualified to give evidence — as to the occupation ^f the 
oefendants and the existence of the feuds to which reference has been made. 
No one could know more about his neighbours and their doings than Shaik 
Dhory, a man whose occupation left him ample time to go about gossiping 
from house to house smoking here with one villager and there with another. 
He entirely confirms the defendants in their statement. 

I am satisfied upon the evidence that no goods were ever sold or delivered 
by the plaintiffs to the defendants, and that this is a false action instigated by 
Mothoormohun Mookerjee for his own purposes. I therefore find the issue 
for the defendants, and dismiss the suit with No. 2 costs. 



Appellate JurUdiction. 



(Before the Horihle the Chief 'justice and the Hon' hie Mr. Justice Levinge.) 

HeERALOLL CnUCKERBUrXY AND ANOTHER VS, MoHSSCHUNDER GhOSAUL AND 

* ANOTHER. 

The High Court sitting in appeal on questions of fact is guided by the 
same rules as those of the Privy Council when they sat upon motions for a rule 
for new trials from the old Supreme Court. 

The High Court sitting in appeal will not disturb a judgment upon a 
question as to the credibility of witnesses^ upless it be manifestly clear ^ from the 
probabilities attached to certain circumstances in the case^ that the Court was 
wrong in the conclusion drawn from such evidence. 

The High Court sitting in appeal will look upon the decree of a Judge as to 
facts in the same light as the verdict of a Jury^ and though some of the reasons 
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given for the conclusion arrived at be erroneous^ the High Court in appeal will not 
Say that the decree is against the weight of evidence^ if sufficient reasons/or such 
decree still remain, 

Mr. Eglinton and Mr, Woodroffe for the appellants. 

The Advocate- General ^rnd Mr, Wilkinson for the respondents. 

Mr. Eglinton and Mr. Woodroffe for the appellants submitted that the 
judgment of the Court below was wrong, and that upon the evidence the learned 
Judge should have found for the plaintiffs. The judgment was mainly founded 
upon an assumption not warranted by the evidence, namely, that a third 
party, not before this Court, Mothoormohun Mookerjee, had influenced the 
plaintiffs, his nephews, to institute his present suit by way of retaliation, the 
defendants having succeeded in other proceedings between them in the Mof ussil 
Courts, Mothoormohun had not been called by the plaintiffs, and there was 
evidence that he had been subpoenaed by the defendants, but he did not attend 
at this trial. Had the plaintiffs been aware of the defendants' case before the 
trial commenced, no doubt the omission by the plaintiffs to produce him would 
have been fatal to that case. But it was not so. The learned Judge had not 
directed written l&tatements to be filed ; the plaintiffs, therefore, were taken by 
surprise, and were wholly ignorant that any case of fraud, through the 
instrumentality of Mothoormohun or any one else, was to be set up ; hence 
they came into Court with only the or-dinary evidence required to prove a com- 
mon case of goods sold and delivered. With regard to defendants' own 
subpoena, the service was doubtful,* and, naturally, the plaintiffs were not in a 
position to contradict it under the circumstances. The same observation ap- 
plied to the service on the younger plaintiff, \^hose evidence was not necessary 
to establish the plaintiffs' case, and he had, therefore, not been called to sup- 
port the action. The proof of notice failed in its inception. What were these 
legal proceedings ©f which, it had been said, there was so much evidence. The 
only such, if any, was the record of an appeal case between Mothoormohun's 
father and the elder defendant, dated so far back as 1856, which had led to 
ill-feeling; and it was stretching th^ argument to a great length to urge 
this as a motive for conducting and putting into operation so gross a 
fraud as this action was said to ^e in 1863. Again, the defendants were 
persons* of means ; and had Mothoormohun really wished to crush them as 
suggested, he would not have sued for so small a sum as Rs. 560, which 
the defendants could at once pay, but would rather have brought an action for 
an amount which it would have been beyond their means to satisfy. With 
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regard to the sale and receipt of the cloth, no doubt a direct conflict of testl- 
mony existed. But the plaintiffs, on the one hand, produced their books in 
which the transactions appeared, whilst the defendants, on the contrary, in no 
way supported their case, that at the time of the alleged sale one at least of 
them was at his native villagie. No evidence had been called to support this. 
The direct evidence to connect Mothoormohun with the case wholly failed. 
It was proved, and had never been denied, that he was at the defendants' 
solicitor's office shortly after the institution of the suit, and had met the defend- 
ants there, who said that they saw him pointing them out to ^^arties 
whom, it was to be presumed, he intended subsequently to produce as his 
own witnesses. This theory was valueless on the face of it. Mothoormohun 
was and had long been himself a client of the defendants' attorney. He was 
there on business of his own, which he subsequently transacted. In the course 
of it he alluded to' th? pending action, in which, as being the uncle of the 
plaintiff, he might reasonably be allowed to take an interest. That was conduct 
wholly inconsistent with fraud. A man engaged in the instigation of a false 
suit for the purpose of revenge would not choose the office of the defendants' 
solicitor as his scene of action ; neither would he, whilst the suit was pending, 
converse uninvited with the defendants' solicitor about it. On the whole, the 
evidence as to the existence of a conspiracy or of mala fides wholly failed, and 
under these circumstances, the plaintiffs having made out a primd facie case, 
which had not been rebutted by satisfactory evidence, the decree should be 
reversed. 

Counsel for the respondents were not called upon to reply. 






Sir Barnes Peacock, C.J. — ^This is an appeal from a decree of Mr. 
Justice Wells, made in an actijon for goods sold and delivered, and tried before 
him on the 17th April last. The ground of appeal is, that the decree 
was against the weight of evidence, and that the learned Judge ought to have 
found that the goods had been really sold and delivered. The appeal does 
not ask for a new trial ; for the learned Judge, if the plaintiffs had been taken 
by surprise by the defence of the defendants, might have been asked to grant a 
new trial. * It is said that a written statement had been filed by the defendants* 
and that the plaintiffs had not obtained a copy thereof before the trial. Whether 
they could or could not obtain a copy,, this case was tried, as it would have 
been tried under the old rules of pleading, where the plea of non-assumpsit 
had been pleaded, and there was no statement of facts on either side, and 
neither party knew the case of the other side. Assuming that the plalntlfifs 

Hy. Vol. I.— 15. 
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never saw the writlen statement, they woald be in the same position at the trial 
as mider the old practice. Surprise was the ground now put forward in 
argument for settmg aside this verdict, which was very different from the 
ground set out in the memorandum of appeal, namely, that the verdict 
was against the weight of evidence. Ignorance qf a case to be set up is not a 
ground for setting aside a decree. The question is, wheiherihe learned Judge 
has substantially given a verdict against the weight of evidence. Because he 
might have given some reasons for his decision not quite satisfactory to them, 
their lordships could not on that account say thxt his decision was against the 
weight of evidence. To a great extent this Court, sitting in appeal on a question 
of fact, is guided by the same rules as those of the Privy Council when they sat 
■upon motions for a rule for new trials from the old Supreme Court. That 
rule is expressed in the case of Musadee Mahomed Cazim Sherazee vs. 
Meerza Ally Mahomed Shooshy and another in 8 Moore's P. C. Cases no. 
The question there was, whether the Court below was right in law or in 
fact. The Privy Council laid down this rule, "that that Court would not 
disturb a judgment of a Court in India upon a question of the credibility of 
witn3sses, unless it was manifestly clear, from the probabilities attached to 
certain circumstances in the case, that the Court helow was wrong in the con* 
elusion drawn from such evidence." Credibility of witnesses was an impor- 
tant ingredient, and great weight was to be given to the Judge's opinion trying 
questions of fact ; and Courts of appeal ought not to interfere, unless upon the 
clterest grounds. The amount of credibility to be given to the evidence of 
witnesses rested in a great measure with the Judge who heard the evidence ; 
therefore if the Court looked at this decree a& a verdict of a jury, how was it 
to deal with the case ? It stood thus : Two plaintiffs brought actions, who 
were stated by their own witnesses to be about 21 or 22 and 14 or 15 
years of age respectively ; they are supposed to have be^ in partnership, and 
when they commenced, about a year ago, the youngest would have been 
about 13 years old. Where they lived was not clearly shown, and where a 
young gentleman of 13 years got his money to carry on a wholesale business 
did not appear. The gomastah of the plaintiffs said their uncle Mothoor- 
mohun had shops in Burra Bazar, and they had told him that he would 
supply them with money, if required. In the gomastah's evidence there ap- 
peared some confusion as to the time ^hen the business was commenced. He 
first said it was four years ago, and afterwards stated that it was about 
one year. The book produced in evidence showed the first transaction to 
bave been in Bysack 1269, just about a year since. He also stated he was 
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in the country before going to the Doorga Poojak, and that he saw the defend- 
ants. He said : '* I have sold cloth to the defendants. They cai;ne to our shop. 
On the first occasion they bought Rupees 148 odd annas* worth of cloth. They 
said: *We have previously spoken to you to receive Rupees 100 from us 
and give us cloth. ' This book produced is kept by roe. This entry (2) Is 
in my handwriting. I delivered to them the cloth, and received Rs. 100 on 
account. The defendants saw me make this entry. Subsequent to this I had 
transactions with the defendants On the first occasion Mobeschunder, the old 
man, took the clo'h. The second entry (3) is on the a 2nd Aughran (6th 
December 1862). I deUvered cloths on this occasion to both the defendants 
who «rere present. On that occasion, when they took away the goods, they 
paid Rs. 260. This book produced is another book; it is the ledger of the 
plaintiffs' firm. Tne entries are in my handwriting. Whilst tt^ey were 
taking the cloths, and one person was taking delivery of the cloths, I made 
the entries. A sircar, Unnoda Chatterjee, delivered the cloths. He is sole 
sircar of the firm. He delivered on both occasions. Defendants and we are 
neighbours at the village of Gungapore. I saw them shortly before I had gone 
to my home at the Doorga Poojah, and they said to me : ** Brother, you have 
a cloth-shop, and you. assist many persons ; so if you assist us, we will make 
payments on account. ' I said : * Yes, I will assist you.' It was with reference 
to the transaction of Rs. 148 that they said: * You have promised; now give 
us.' " The next witness Siid : " We two sircars sold goods." He might have 
meant " I and the gomastah." The statement of the defendants was, that 
thsy were not in Calcutta on those days. This act on was brought on the 25th 
of March, and tried on the 17th April last. It was five months after the 
transaction, and it was con'endcW that if they had not been in Calcutta on 
these dates* the defendants could easily have proved an alibi. But if they 
were in the habit of coming occasionally to Calcutta, this would be very 
difficult indeed to prove, and, like most attempts to prove an alibi, would 
have failed. The eld er defendant swears positively he did not buy cloth or pay any 
money. It was not stated in his evidence that he was not in Calcuttaon either of 
those days; nor was he ask'sd the question by either party : probably it was an 
oversight. It might have escaped the plaintiffs* Counsel to ask him where he was 
on those days. Still he swears he never purchased any cloth of the plaintiffs. 
The gomastah swore that both defendants came on the second occasion 
whilst the younger defendant most positively denied that he was in Calcutta 
at all. If he was to be believed, then the gomastah must be incorrect as to 
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him. His Lordship doubted whether either of the defendants comd have 
brought witnesses to prove such ^n alibi. It is said by the plaintiffs that they 
could not have been aware that the defendants woi^Id deny having been in 
Calcutta, or having purchased the goods. If the plaintiffs had seen the written 
statement of the defendants, they might have anticipated this. His Lordship 
believed that Heeralall was served with a subpoena, and that he refused to 
come and give evidence ; also that the uncle, Mothoormohun, was served, and 
that he, too, did not choose to come. If the plaintiffs were taken by surprise, it 
was n^t for their Loldships sitting in appeal to say they disbelieved the evi- 
dence because of the alleged surprise. They were now railed upon to say that 
the evidence was so strong in favour of the plaintiffs that the Judge in the 
Court below, sitting as a jury, acted wrongly. If the jury had to decide the 
question, could their Lordships say that they ought not to have so decided? 
The Judge believed the evidence of the defendants. The defendants appeared 
and gave their evidence on oath : the plaintiffs did not appear at all. Some- 
times parties of high caste will not appear in Court, but it was not the 
case here ; for both Mothoormohun and the plaintiffs were present in Court. 
The learned Counsel for the appellants ask us to hear their evidence. 
Is this a case for a Court of appeal to say they will call them ? We think 
not. The plaintiffs were not absent from the trial on account of any religious 
prejudices ; therefore it was probable their absence arose from some improper 
motives. The learned Judge below was far abler to judge of the credibility 
of the witnesses tha^i this Court, and he believed that the plaintiffs and 
Mothoormohun were served with a subpoena. The plaintiffs might have asked 
for a postponement. The Court was told by the Counsel for the appellants that 
there was gross fraud, perjury, and conspiracy on one side or the other. The 
two defendants had given their testimony on oath. Was the Court to say that 
the perjury was on their side, when the plaintiff and his u%cle, Moothoormohun, 
who had been called, refused to come and pledge their oalhs against the defend- 
ants? How then could the Court say, under these circumstances, that perjury 
was on the side of the defendants ? Looking at the decree of the learned 
Judge as a verdict of a jury, and not the reasons which he gave for coming 
to the conclusion he did, though some of his reasons might be erroneous, still, 
if sufficient reasons still remained, the Court wa? not to say that it was a decree 
against the weight of evidence. Therefore, looking at the whole case, their 
Lordships considered that the learned Judare in the Court below came to a right 
gonclusion upon the evidence, and accordingly dismissed the appeal with costs. 
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Ordinary Original Jurisdiction. 
In the Matter of Himnauth Bose. 

The legal age of discretion /or Hinioos in India is uniformly sixteen years. 
Up to that age the Father has an undoubted right to the custody of his Children* 

Mr. Bell appeared in behalf of the Rev. Lall Beharry Dey and Dr. Alexan - 
der Duff, in compliance with a writ of Habeas corpus issued yesterday, calling 
upon those two gentlemen to shew cause why a Hindoo boy/,by name Himnauth 
Bose, should not be delivered over into the custody of his father, Callyprosono 
Bose. He said that the writ of Habeas corpus had been issued upon the 
affidavit of Callyprosono Bose, which was as follows : " I, Callyprosono Bose, of 
Guspar, in the Twenty-four Pergunnahs, Assistant in the Public Works Depart- 
ment of the Government of India, mike solemn affirmaiion, and say — ' 

I. — That the abovenamed Himnauth Bose is my son, an infant under the 
age of sixteen years — to wit, 15 years and 2 months and 9 days. 

2. — That until Tuesday, the i6th June 1863, he resided with me under 
my guardianship as his father. 

3- — That on Tuesday, the i6th day of June last, he left home for the pur- 
pose of attending school at the Calcutta Training Academy, and has not since 
returned. 

4. — That I have ascertained that he has been since that day, and is now, 
in the custody of Lall Beharry Dey and Dr. Alexander Duff, at the Native 
Mission House, Cornwallis Square ; and I have applied to the said Dr. Alexander 
Duff and Lall Beharry Dey to return him to his home, but the said Dr. Duff 
and Lall Beharry Dey refused tc? allow me to remove the said Himnauth Bose, 
and still detain him against my consent, I being his natural'guardian. 

5.— That I am jnformed, and verily believe, that the object of the said 
Dr. Duff and Lall Beharry Dey in detaining my son is to induce him to abjure 
the Hindoo religion, my said son being still a minor and incapable of form- 
ing a correct judgment on the step he is advised to take. I am desirous 
that the said Himnauth Bose should remain under my care and guardianship 
until he attains his majority, 

(Sd.) Callyprosono Bose. 

Mr. Bell, having read through the affidavit, observed that in consequence of 
the writ bsing made returnable at so early a date, his client had been unable 
to put n a written return. The purport, however, of the return which 
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would be put in wis to the effect '' that the boy was not detained -against his 
will, but rem lined in the Mission House of his own free will and accord/' 
The young man, or boy in this instance, was within 9 months and 21 days 
of attaining his mijority according to Hindoo law. The leading case on this 
question was that of Regina vs. Ogilvie ^Taylor's Reports, p. 137). This case 
was very fully argued by Mr. Dickens and Mr. Morton on the one side, and 
Mr. Clarke on the other. The writ was in that instance directed to one 
James Ogilvie, of Cornwallis Square, in the Town of Calcutta, commanding him 
to bring up to the Supreme Court the boiy of Radacaunt Dutt, an infant under 
the age of 16 years, alleged to be detained in his custody. In that case it was 
ruled by Sir Lawrence Peel that, " When an infant supposed to be impro- 
perly in custody is brought up on Habeas corpus, the Court will (if the infant 
appear to be capable of exercising a sound judgment and discretion) allow 
him to depart wherever he lists: minority simply will not entitle a father to 
the custody of his child." 

Mr. Justice Wells said that in the event of his examining the boy, he 
should certainly allow him to remain for a quarter of an hour in a private 
room in communication with his father. 

Mr. Bell said that he should prefer that his Lordship would examine him 
without such interview. 

Mr. Justice Wells said he should wish the child to see his father first. He 
had not, however, made up his mind to examine him at all. 

Mr. Bell said that the judgment of Sir Lawrence Peel bad been given, 
notwithstanding very strong cases cited upon*the other side, and amongst them 
the case of Brijonauth Base quoted .by Mr. Clarke. "That was a case in 
which the boy was admitted to be past 14 yerfts old. He had voluntarily 
gone to the Missionaries. He protested against beingdelivered upto his father, 
and declared that he was a Christian, and that his family would murder him. 
He clung to the table of the Court House, and screamed violently, but the Court 
decided that they were precluded from interfering with the right of a Hindoo 
father, and desired the latter to remove him, which was effected after consider- 
able resistance by the son in the presence of the Court.'' Sir Erskine Perry, 
in his Oriental Cases, had given a judgment at variance not only with the 
Court here, but also with the Court at Madras ; but the principle laid down in 
the case reported by Mr.Taylor, and arrived at after mature ^^eliberationby one o 
the most learned Judges on the Bench, Sir Lawrence Peel was, that the Court 
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will take into consideration the question whether the child does or does nr 1 
possess sufficient intelligence to enable him to judge for himself." 

Mr. Justice Wells asked the learned Counsel whether he knew of any 
case in England which went the length of that decided by Sir Lawrence Peel ? 
He himself knew of no case in England where the father was deprived of the 
light to educate his child in whatsoever religion he pleased, such child not 
being of age. 

Mr. Bell said that the case before the Court was as to ** whether the 
child was or was not improperly detained." If it should appear that the child 
was not detained against his will, and that he was of sufficient intelligence to 
decide as to where he would remain, he (the learned Counsel) submitted that 
the Court would be wrong to interfere by writ of Habeas corpus, whatever right 
it might have, if applying the principles of a Court of Equity on an application 
to it as such Court. 

Mr. yusiice Wells put the case of a child belonging to strong Protejstant 
parents being detained by a Unitarian, and asked whether the Court would be 
right in keeping it from its parents. * 

Mr. Bell observed that if a child was of an age, and able to form an 
opinion, he was entitled to choose for himself. 

Mr. Justice Wells enquired whether the learned Counsel meant to say 
that a boy of 1 5 was capable of forming an opinion on the subject of Theo- 
logy, and whether he did not think it right and proper that parents should 
have the power to instruct their children in whatever religion they deemed 
the best. % 

Mr. Bell said that he wished to naake the question a dry question of 
law, and the first thing to be* looked at was the nature of a writ of Habeas 
corpus. It was a writ to show why a person is detained, arid whether or 
not he is kept in illegal custody. 

Mr. Justice Wells put the case of the Court being of opinion that the 
child was incapable of forming a sound opinion as to religion. Would 
the Court be justified in depriving the father of its Custody ? 

' Mr. Bell observed that this was not the first occasion on which the ques- 
tion had been agitated. There was an important decision in the case of the 
Quern vs. Nisbetty reported in the Free Church Missionary Gazette. 

Mr. Justice Wells said that he could not admit that leport. A report 
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in any ordinary paper he was willing to receive, but not in a paper of a 
controversial nature. 

Mr, Bell said the case was evidently the one referred to in Perry's Orien- 
tal Cases, p. 103, but he would not press that the report was admissible. The 
case in Perry s Oriental Cases would be relied on on the other side as being con- 
trary to the decisions in Calcutta and Madras, and he submitted that the Calcutta 
ruling was the most correct. Tbe principle was correctly stated in Sir E. Perry's 
note : " The principle on which the Supreme Court of Calcutta decided was 
that the writ of Habeas corpm was only intended to prevent illegal restraint, 
and that if the child, on being brought into Court, did' not appear to be under 
illegal restraint, and was of an age to choose for himself, the Court would 
allow him to exercise his own discretion where he would go. And as the 
boy in this case, who had been a pupil in Dr. Duff's school, and was a convert 
to the Christian religion, was about 16 years of age, and expressed a wish to 
remain with Dr. Duff, and not to go to his father, the Court allowed him to do 
so." He (the learned Counsel) had no doubt that his friend Mr. Nevvmarch 
would lay great stress upon the case of The Queen vs. Clarke in re Alicia 
Race, and it was necessary before going to that case to refer to Whitty vs. 
Marshall, i Young and Collier Chancery Cases, p. 68. That case shewed that 
before deciding whether the child should go to its guardians, the Court would 
examine the child itself. 

Mr, Justice Wells observed that there was a wide difference between a 
guardian and a father. 

Mr, Bell said that ia the case referred tg^the guardians were appointed by 
the father. The case of Alicia Race in the Queen vs. Clarke (a), as it refer- 
red to the case of the Queen vs. Nisbett decide4 by Sir E. Perry (^), would of 
course be referred to by the other side as an important case. The rule was 
that between 7 and 14 the Court ought to call up the child, and exa,mine him 
to see whether he had sufficient intelligence to enable him to decide. Up to 14, 
undoubtedly, the person who was guardian ifor nurture had clear right to main- 
tain an action of trespass against any one taking a child out of his custody. 
The case of Alicia Race was not parallel with the present case. Children at- 
tained maturity here earlier than in England. 

Mr^ Justice Wells said he thought an English boy of 15 quite as clever 
as a Hindoo boy of the same age. 

(a) 7 E. and B. 136. {b) Perry's Orient. Ca., p. 103. 
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Mr. Bell observed that he conld not see an3rthtng whtch could cftriy the 
guardianship for nurture further in India than in England, where k lasted only 
np to 14 years. He thought it ought to be rather restricted than extended 
here, but let the same age be fixed in both countries. That age was 14. The 
boy then ought to be called upon to decide. There was no necessity to pat 
him In a private room with his father. He might be examined openly by the 
Court. Dr. Duff had no wish to detain him against his will. 

Mr, Justice Wells observed that he did not like any system which interfered 
with nature. He should not like to see his own child kept away from him. ; 

Mr. Bellzaked whether these gentlemen were to turn the boy out of doors. 

Mr. Justice Wells put the case of the son of a very earnest Christian de- 
tained in the hands of a Brahmin, and asked what would be the feelings of the 
parent under such circumstances. 

Mr. Bell admitted that such a circumstance must necessarily cause great 
pain to the Christian parent, and so it must be in the case of the Hindoo. Still 
it could not be said that, under a writ of Habeas corpus^ the Court bad (he 
power to prevent these gentlemen from keeping the child widiin their doocs, if 
he did not wish to leave. If he were of an age to judge for himself, the Court 
should allow him so to do. He submitted that this was the boundary within 
which the writ of Habeas corpus was confined. The Court would see that no 
person was detained against his will, and thsit was all. He submitted that, ^e* 
viewing the whole circumstances of the case, the proper course was to ezandne 
the child, to see whether he was willing to return to his father, and, if he were 
not willing, to allow him to remainVith those learned gentlemen in whose hands 
he then was. 

Mr. Newmarchy who appeared on behalf of the father, submitted, that the 
Court was at liberty to decide this question unfettered by the case of the Queen 
vs. O^fifeil? (Taylor's Reports, p. 137), because that case, if not entirely overruled, 
was, at all events, much shaken by the case of the Queen vs. Clarke (7 E. and 
B. 136). The Court in this case ought to apply the principles laid down in 
the Queen vs. Greenhill (4 Ad. and El. 624). It was noted in that case that 
the .simple enquiry ought to be as to ** whether the child had or had not arrived 
at years of discretion," and also that such enquiry should be directed to ascer- 
tainhMj a general age of discretion applicable to all cases, and without any refer- 
encew the greater or less intelligence of any individual child whose case might 
be before the Court. Now, what was the age which the Court ought to fix 

Hy. Vol I.-16. 
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ik tbe «ge of discMkn in the case of a Hindoo infant ?" The English age of 
majority was si : this was so late that the Courts had thought fit to admit 
that the infant was ca|>able of some discretion at an eailier age, and this 
age was fixed at 14. In this country it would be found that no such differ- 
ence was made between the age at which majority and tliat at which discre* 
tioQ wis attained. The age of majority was 16, and the Courts would do well to 
fix the age of discretion at the same period, the Hindoo law not having placed 
it at any earlier period. Would it be tight for Courts here, merely becaiise the 
Courts in England had limited the duration of guardianship for nurture to 14 
years, on this account to apply the same state of things to the Hindoo com- 
munity, and introduce a fanciful analogy ? He submitted it would hot be right. 
The Court ought rather to say that since a child in Hindoo law attains 
the age of majority at 16, no earlier limit was required for the attainment 
of discretion practically, and no other limit should be introduced. To look at 
the matter, it could hardly be seriously suggested that any child could have 
slAcient discretion before the age of 16 years to isolate itself from kith and 
kin, and to cast off, at cmce and for ever, all family ties. Yet, when a Hindoo 
child takes up the Christian religion, it takes up this penalty with it, and 
becomes an outcast, so far as its own people, its own family, itsx>wn country, 
are concerned. How great would be the probability that so important a step 
rashly taken by a person of tender years would be recalled by that person 
when in after life he found himself so isolated. Thus apostacy would ensue 
and consequent great scandal to the Christian religion. He thought that these 
gentlemen, the missionaries, whom no one respected more than himself, ought 
themselves to wish that the child should be jsent back to his parents. He 
asked the Court to adopt the ruling in the QBeen vs. GreenhitL 

Mr, Justice Wills said that view bad been strongly upheld in 1 3 C. B., 
P* 323, in the case of In re Hakavilh 

Mr. NewMorch said that was so. The Court was precluded from consider- 
ing .what was the degree of intelligence of this particular boy. It must fix 
some definite period for all. Ought the Court to fix 14 simply because that 
was the age in England, or would it not rather be guided by the Hindoo law, 
which fixed the age at 16? The scandals which would arise to society, if 
boys were allowed to wander about from religion to religion, free and unre- 
strained, would be dreadful to think of. He was therefore of opinion U^t it 
would tend to carry out the views of these gentlemen, if the Court wK to 
put a stop to this [scandalous wandering about of infants, and say that, being 
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bound by the htling in the Quau vs. 6r/«ii&7/ to adopt Bonie general limit, it 
woald fix it at 1 6 for Hindoos. Let a Hindoo boy remain under his paientfr' 
cbsrge until he should attain that age, the Hindoo age of ditcr^on. Having 
arrived at mature years, let him choose his own religion, and let us hofpe <hat 
that religion may be Christianity* 

Mr. ymtice Wells said that in this case he did not entertain the slightest 
doubt as to the course which he ought to pursue. He regretted extremely to 
see a gentleman of such extreme philanthropy and kindness plaeed as Dr. DuS 
was to day. The question before the Court was notj whether the Chfistian re- 
ligion was superior to the Hindoo or Mahomedan religion. He had no hesita* 
tion in saying that if a Judge were to determine stich a question, he would be 
exceeding his authority. The question which he hid to determinewas, whether 
he ought to return to the father the custody of this child. He thought that 
Mr. Bell had scarcely applied his mind sufficiently to the alle^tioiis in the 
affidavit. ^ He confessed that he should have been glad if Dr. Duff had put in 
an affidavit, denying the allegation in the first affidavit upon which the Habeas 
corpus had been granted, because it seemed to him to be an act of- great tnjitstic^ 
to detain a child from a Hindoo father. 

[Here Mr. Bell interrupted his Lordship, and asked permission to put fii 
the written Return which was now ready. His Lordship immediately granted 
the request, and the following document was put in : 

^' We, Alexander Duff and Lall Beharry Dey, in the within-n;iune(i.writdo 
<' hereby certify that the ^d Himnauth Boseisnotandneverhas been detained 
'' in our custody, bttt that he, being a young man of intelligence and able to form 
*' an opinion fir himself, did voluatarily, on the i6th day of this month of; Jone, 
*< come to the above Lall Behary Dey, the native clergyman in charge of the 
^ converts at the Native Mission House in Comwallis Square, and begged to be 
" allowed to live there, and that he has ever since lived there of his own freei 
"^ will and at his own request^ and without being detained in any way by. iis; and 
" that his father and all other persons, who have expressed a wish so to do^ haver 
^< been allowed to see him alone, he being free from all control, ai|d. that his 
*< f^her has had full access to him, and that he has not been detained from him ;. 
'' and that the said Himnauth Bose was repeatedly asked by us, in the father's 
'' presence, to exercise his own free will, and to depart from the Mission House, 
" but that he refused to do so; and that the said Himnauth Bose by his ow^ 
•f c<4^ent has agreed toiattend this Court to-day." "^ 
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W% LorcUfatip (4>8erved thai the retom which htd been mftde was precittlf 
'tfadTClqra which he nadentood would have been made. There was, howevex* a 
passage inthe affidavit wfakh he considered of the greatest importance, and which 
remamed unanswered. That passage was: '^Tfaat theobjectof thedetoitionof the 
child was with the view of inducing him to abjure Hindooism andtoembiaoe 
Christianitjr." The question which he had to determine in this case was, whe* 
ther the applicant was entitled to the custody of his child ; and though it was 
said that the child remained with Dr. DafiE by its own free will, he read this 
to mean that the child had influence used over him, well meant, but indiscreet- 
\y, and in a wa^ which the law would not recognise. Now, the boy in this 
cast waft IS years of age, and if Dr. Duff had made an allegation to the effect 
that the father was. an immora,! man, he would at once have examined the child, 
wbethdr the father were Christian, Hindoo, or Mahomedan. That question, how* 
ever^didnot arise here* There wasno allegation tlmt the father had miscondncted 
himself, or that he was a person unfitted to take charge of the boy. He was called 
upon to decide ia a case exactly analog dus to one decided by the late Chief Justice 
of Bombay. The case which had bsen referred to as having been decided in 
Calcutta by Sir I-Awrence Feel {Queen vs. Ogilvi€)v9Z,s decided on very narrow 
grounds; and he would, if necessary, have no hesitation in overruling it, in 
consequence of the decision in the case of Queen vs. Clarke in re Alicia Race, 
This was an appeal to the discretionary power of the Court, and that discre- 
tionary power must be exercised according to the law of the land. He re- 
gretted that ^eabovementioned allegation in the affidavit mast go forth to the 
poblic. ' He wonld have been well contented had it gone forth that there was 
no such object. It would, indeed, be a strange thing were it allowed to go 
forth to the millions in this country, that a child might be taken away from its 
parents to induce it to abjure the Hindoo religion. He thought it must be held 
that the rule estsiblished in England as to the disoretion of infants does not hxAA 
at all in this case. He was of opinion that Mr. Newmarch had correctly stated 
the Hindoo law and the law of this Court, when he stated that in this country 
the parent was entitled to the custody of his child up to 16 years of age. 
There was a clear authority in the judgment of Mr. Justice Patteson, because 
although that judgment was not delivered ex cathedrd it had since been adop^ 
ed by, and so become the language of Lord Campbell. What was there, then, to 
prevent the father in this case from having the custody of his own child? It 
had been said, and no doubt truly said, by Dr.Duff, that he did not wish to rest ain 
the phild by force; but ^ven the influence used b^ Dr. Duff and the lather 
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gentleman asMdaftcd wtth b|m was in itself a restraint. It w^ cabivating luina- 
tiiral feelings in the bosom of the child, and repressiag the k)ve of the {>areat 
which ought not to be checked. No one knev more than Dr. DuS himself the 
strength of the paternal feeling, and surely he most see that there can be oo- 
thing Christian in keeping a child away from its parents. He would be sony 
that any other idea shoald go forth to the worldf and thought that the time had 
come when it should be decided whether any Christian Minister bad a right to 
keep a Hindoo child from its parents. That being so, he would consider what 
had. been the line pursued by the late Supreme Court in India* He had no 
hesitation in saying that the judgment of Sir Lawrence Peel was based upon 
the narrowest grounds, and that no Judge could uphDld it after the decision 
in Aluta Haci. Sir I^awrence Peel seened to have thought that the mere 
technical rales established in some of the cases at home were to bind him 
here, and that the child had a right to be asked and to decide whether he wquM 
go to his parents or not. The Bombay case was the true one. If Dr. DoS 
were to ask him here to deliver up a child of his own in the custody of the 
Brahmins, could any one suppose that he would hesitate for a moment to take 
that child from the Brahmin, and deliver it up to Dr. Duff ? Has not the Hindoo 
then the same right as the Christian to the custody of his child ? He could not 
help thinking that every inan of reflection would be of opinion that the view3 
which he was expressing were sound views. If it were not so, where was the 
line to be drawn P We should have a system of forcil^ls conversions carried 
on in India, the consequences of which would be lamentable indeed. He 
was spared the pain of deciding by himself against the judgment of Sir 
Lawrence Peel by the case of the Qu^en vs. Nesbiii. In that case the 
Court ordered a child of 12 yeats of age to be delivered up on Habeas ^rpus 
to his father. Quite apart from any other question, the law was entirely on 
the side of the conclusion - at which be bad arrived. Sir Erskine Pei;ry 
said: ''That the Court was not at liberty to draw any distinction between 
religions, or to favour one religion more than another." It might be that, under 
the present constitution of the Court, a Christian man might have to ask of a 
Hindoo Judge that which a Hindoo man was now asking of a Christian Jud^e* 
Would any examination by the Christian Judge as to the religion of the Hindoo 
boy give confidence to the Hindoo population, or would any examination of the 
Christian boy by the Hindoo Judge give confidence to the Christian population? 
He could not enter into anything of that kind. He must decide the case npon 
the principle laid down by Sir Erskine Perry and the learned Judges at 
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home. It woiiM be impossiUe for him to enter Into the qwestlon if be wovld* 
for every one knew that there were hundreds in this country professing 
Christianity who were Hindoos in heart. The child kept away from his 
parent, simply because the Missionaries endeavoured to make him do so. 
The Missionaries were the best of men, but they would not like to have 
their children taken away. He would not examine the child in this case* The 
question was one affecting all fathers. Supposing a father sent his child 
home to a school, and the school became a Mormonite establishment, and an ap- 
plication were made to the Queen's Bench for the delivery of the child, would 
any Judge refuse to deliver him up? The principle was the same here. 
The Court could not say, in its judicial capacity, that one religion was better 
than another. It must decide upon purely legal grounds. The decison in 
Bombay had been followed by the case of the Queen vs. Lavinia Greenhill^ 4 
Ad. and £1. 621. In that case great misconduct was established against the 
father, but the Judges still held that the father was the proper guardian of 
the child. Lord petiman there said : "The Court, it is true, has intimated 
that the right of the father would not be acted upon, where the enforcement 
of it would be attended with ^danger* to the child, as where there was an 
apprehension of ^ cruelty^ or of ^contamination' by some exhibition erf gross 
profligacy." These are reasons which induce the Judges at home to deny 
to the father the custody of his children. The case of in re HakewilU f 2 C. B. 
223, Is always considered a leading case on this subject. The Return in that 
case was : "I am the father of these 6 children, and the Court has no jurisdic- 
tion to deprive me of the custody of them. *' Lord Chief Justice Jervis held that 
the Return must be allowed, and Mr. Justice Cresswell, Mr. Justice Williams, 
and Mr. Justice Talfourd were of the same tipinion. The party who claimed 
the children in that case was the mother, and a mother's claim is incomparably 
greater than that of Missionaries, and she is ten thousand times more useful 
in influencing the religion of a child. To say otherwise would be to speak in 
opposition to common sense. Mr. Justice Patteson says of the case Queen 
vs. Nesbitt {Oriental Cases, p. 109) referred to by Sir E Perry: "I cannot 
doubt that you were quite right in holding that the father was entitled to 
the custody of his child, and enforcing it by writ of Habeas corpus. The 
general law is clearly so, " and even after the age of 14** Now, Mr. Justice 
Patteson was one of the ablest lawyers that England ever produced, and 
was also a man deeply imbued with the principles of religion. He was 
therefore admirably fitted to give .^n opinion, and the above worcjs shew 
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bow strong the learned. Jadge's opinion was as to the parent's right to 
educate the child in. a religious point of view. The principle laid down 
by Mr. Justice Patteson and Lord Campbell ought to be clearly stated. 
He was npt sony that the task had devolved upon him. He thought that 
it was the duty of those gentlemen who had charge of the child to have 
delivered him np to his father in the first instance, and to have done that 
whkfa he was now about to do. 

His Lordship ordered the child to be given up to the father, which was 
accordingly done. The parties then left Court. 



Nate,'^The opinion of Mr. Justice Patteson, and the principle therein advocated, is 
upheld by Chie( Justice Cockburn. Vide Queen \s, Howes {law journal, iV. S., Vol. XXX,^ 
Part IIL, Magistrate's Cases, p 46), That was a case in which a Habeas corpus had been 
issued at the instance of the father, calling upon one ^ohn Howes to shew cause why he 
should not deliver up the body of a girl under 16 years of, age. The Chief justice there 
says : " In the course of the judgment in the Matter of Alicia Race, reference is made 
to a letter of Sir Erskine Perry, late Chief Justice of Bombay, shewing that, in the 
opinion of Patteson, J., a father was entitled to the custody of his child even after 
the age of 14 years. Can it be said that this girl has arrived at the age of discretion 
to decide whether she will stay away from her father or not, when her consent would 
not prevent any one who took her away from being punished for so doing P " Again-^ 
" Now the cases which have been decided on the subject shew that, although a father 
is entitled to have the custody of his children after their attaining the age of 21 years, 
the Courts of Law will not interfere by Habeas corpus to withdraw a child from th^ 
custody of persons with whom it may be, and hand it over to the custody of its father, 
if it has attained the age of discretion, and is capable of understanding the position 
in which it is placed. The whole question is : At what age can a child be said to arrive 
at the age of discretion ? We wish it to be understood that we wholly repudiate the 
notion that mental precocity can entitle a female child to withdraw herself from, 
tlie custody of her father ; for that very precocity may be the very reason for its being unad^ 
visable that she should do so : it might^ery likely lead a young girl into difficulty and dan^ 
ger. We are bound to see that we act up8n some general rule as to the age at which a person, 
although a minor, may be left to the freedom of choice which the law recognises. The Legis- 
lature has thrown light upon the subject which may safely guide us : the age of 16 years is 
pointed out as the age up to wliich a child ought to remain under parental control, for it has 
been held that even the consent of a female child who has been taken away from her father 
is not sufficient to justify those who so take her away. We may rely for guidance on the light 
thus thrown on the subject, and the age of 16 years may be declared to be the age at which 
a young fen>ale cannot be said to have such a discretion as to be entitled to withdraw her- 
self from the custody of her father, wher^here is nothing to shew that he will not exercise a 
proper parental control. The girl must therefore be delivered over to her father." « « « 
*' I wish to say that we have not arrived at this conclusion without great consideration, nor 
without consulting with the Judges of the other Courts, who entirely agree with us in our 
opinion." 
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ORDINARY ORIGINAL CIVIL JURISDICTION. 

(Bhoobun Mohun Dby vs. Dbnonath Dey and others.) 

Where an ill-conditioned person files, a plaint for partition^ solely for the 
purpose of inflicting injury upon his joint-holders, the Court will, in the exercise 
of the power conferred by section i8*j, Act VIII,, mulct him in the entire costs. 

This was a suit for partition of an outlying house and a piece of land 
valued at 10,000 rupees. The main point of interest was the question as to 
who should pay the costs of the defendant. 

Mr. Eglinton for plaintiff. 

Mr. Bell for Denonath Dey. 

Mr. Justice Wells said that he was exceedingly glad to have an oppor- 
tunity of stating his views upon the subject of costs in partition suits. He 
was satisfied that in many cases under Act .VIIL actions of this kind had 
been brought solely for costs. In many instances the whole family had been 
ruined from the fact of one member of it being an ill conditioned man. He did 
not feel himself bound here by English precedents. He was sitting and ad- 
judicating under Act VHI. He had had several partition-suits before him 
where the entire property at stake was not worth more than 800 rupees. 
The property in many cases consisted of a dwelling-house, often the only resi- 
dence of a Hindoo family ; and he could not conceive anything much harder 
than that one individual member of a family should bring a suit for the par- 
tition of such a property* It often happened that the house was sold for the 
purpose of paying the costs incurred, and the result was that six or seven 
families were turned out without a place to g^ to. If he had been satisfied that 
the present was an appUction of that nature by an ill-conditioned man, and 
that the property was of the kind above mentioned, he would certainly have 
made the plaintiff pay not only his own costs, but all the costs incurred up to 
actual partition. Sec. 1 87, Act VIII, ,1859, was in the following words : " The 
judgment shall direct, in all cases, by whom the costs of each party are to 
be paid, whether by himself or by another party, and whether in whole or 
in what part or proportion, and the Court shall have full power to award and 
apportion costs in any manner it may deem proper.'' This section gave him 
the very fullest discretionary power, and it was a power which, under the cir- 
cumstances named, he should most certainly exercise. In the present case he 
saw no reason why the defendant should not pay his own costs. 

Decree accordingly. 
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Appellat£ JURISDUmON. 

[Before the Chief Justice and Mr. Justice LevingeJ 

Palhbr and others vs. Cohn and another. 

The decision of a Court of Original Jurisdiction upon a question of fact 
ought not to he reversed by a Court, of AppeaU unless thai Court is satisfied^ beyond 
all reasonable doubts that the decision was wrong* 

When two parties have made a contract which one of them has broken, thi 
damages which the other party ought to receite in respect of such brecLch of con ^ 
tract should be such as may fairly and reasonably be considered either arising 
naturally, i.e., according to the usual course of things from, such breach of con- 
tract itself or such as may reasonably be supposed to have been in the con^^ 
temptation of both parties at the time they made the contract, as the probable 
result of the breach of it. 

If a party enters into a contract to provide and ship molasses at the risk 
and expense of the seller, he must be taken to guarantee that the casks are proper 
casks, and properly coopered for any voyage from Calcutta, for which such goods 
may be reasonably ordered by the plaintiff's to be shipped. 

The Advocate^General and Mr. Woodroffe for the appellants. 
Mr. Bell and Mr. Eglinton for the respondents. 

This was an appeal from a decision of Mr. Jasttce Morgan. The action 
was originally brought to recovet the sum of 2,715 rupees, the amount of 
damages sustained by the plaintifti in consequence of breach of contract on the 
part of the defendants It appeared from the evidence adduced that the plaint- 
iff, a partner in the firm of Mackillop, Stewart and Co., being desirous of sending 
a consignment of 100 hogsheads of treacle to Melbourne, applied to Messrs* 
Cohn, Feilman and Co., who undertook to ship the quantity required at 1-2 per 
maund, supplying casks at 5-8 each. The plaintiffs took delivery, and paid the 
amount due upon the goods, viz., Rs. 1,553. On the arrival of the vessel at 
Melbourne, it was found that 81 out of the 100 hogsheads had either burst, or 
leaked so much that the treacle was wholly lost. The plaintiffs alleged that 
the bursting and leaking arose from the defective condition of the casks at the 
time of shipment. 

Mr. Justice Morgan considered that they had made out their case, and 
^ave a verdict for the full amoun claimed. Against this decree the defendants 

Hy Vol. 1.^17. 
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Appealed. The case was argued on. the 21st of May, and their Lordships 
then gave it aa their opinion that it was not open to the appellants to 
disturb the prior judgnient upDn a question as to the credibility of witnesses. 
The point as to whether the plaintiffs were or were not entitled to damages at 
all must therefore be set aside. The only case in which they cpuld enter 
upon that point was, "where it was manifestly clear, from the probabilities 
attached to certain circumstances in the case, that the Court below was wrong 
in the conclusion drawn from such evidence." This was decided in the case 
{Musadee Mahomed Kazum Sherazee v. Meerza Ally Mahomed Shoostree and 

< . . ' 

Bibee Marium Begum) 8 Moore's Privy Council Reports, where it was also 
held that "As, by the constitution of the Supreme Courts in India, the Judges, 
for the purposes of the trial of an action, sit as a Jury as well as Judges, the 
same weight is to be given to their decision, under such circumstances, as to the 
verdict of a jury in this country (t,e,, England) in which the Judge who tries 
the cause makes no objection." The only point, therefore, which the Court 
had to consider was the amount of damages to be assessed. In this point of 
view the case was very important, and the principles involved of great value. 
The Court would take time to deliberate. 

On the 3rd of July the Court delivered the following judgment : 

* * . - . - 

The Chief Justice. — This was an action for the breach of an agreement 
by which the defendants contracted to sell to the plaintiffs 100 hogsheads of 
molasses at Rs. 1-2 per bazar maund. 

It was stipulated by the contract, as proji^ed by the bought and sold notes, 
that the sellers were to provide casks at Rs. 5-8 each, which price was to 
include coopering, marking, &c., and that the whole was to be shipped in 
three days at the risk and expense of the sellers. 

The declaration alleged that the plaintiiTs were desirous of sending a con- 
signment of 100 hogsheads of molasses from Calcutta to Melbourne ia Austra- 
lia, and thereupon, to wir, on the 20th day of June in the year of our Lord 
1861, in consideration that the said plaintiffs, at the request of the said defend- 
ants, would buy of the said defendants one hundred hogsheads of molasses, 
actual weight and tare, at the rate or price of Rs. 1-2 per bazar maund, and 
would pay for casks to hold the said molasses for shipment, which said 
casks were to be provided by the said defendants at the rate of Rs. 5 8 each, 
which last«mentioned price was to include cooperage, marking, <)i;c., and WQuld 
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take delivery of the said goods, and would pay cash on delivery ; the said 
defendants promised to provide reasonably fit and proper casts, fitly and pro- 
perly coopered, wherein to ship the said molasses, at and for the said price of 
Rs. 5-8 each, and to ship the whole of the said goods in three days at the 
risk and expense of the said defendants. The said plaintiffs aver that 
although they, confiding in the said promise of the said defendants, did after- 
wards, to wft, on the day and year aforesaid, buy of the said defendants the lOO 
hogsheads of molasses at the piices and upon the terms in that behalf aforesaid ; 
and although the said defendants did provide divers, to wit, loo casks, wherein 
to ship the said molasses at the price per cask on that behalf as aforesaid, and 
for the said reasonably fit and proper casks, fitly and properly coopered, on that 
behalf aforesaid ; and although the said defendants did, within three days, ship 
the whole of the said goods, being in the said last-mentioned casks, at the risk 
and expense of the said defendants, in and upon a certain vessel named the 
LittUfiildy then lying in the port of Calcutta, and about to proceed to 
Melbourne aforesaid ; and although the said plaintiffs took delivery of the said 
goods, and paid the defendants for the said molasses and the said casks, at and 
after the rate and upon the terms, and at the time in that behalf aforesaid, and 
did all other things on their part to be done and performed in the premises; ye^ 
the said defendants, not regarding their said promise in that behalf, did not, nor 
would, provide reasonably fit and proper casks, fitly and properly coopered, 
wherein to ship the molasses ; but, on the contrary thereof, the said casks so 
provided by the said defendants, wherein to ship the said molasses as aforesaid, 
were casks wholly unfit and improper to receive or hold the said molasses for 
shipment, and were also wholly unfitly and improperly coopered in that behalf : 
whereby, thereupon, and after, the'said molasses leaked and escaped from and 
out of the said casks, and a large portion thereof, to wit, eighty-one hogsheads, 
became, and was, and is, wholly lost to the plaintiffs, and thereby the plaintifiFs 
not only lost the same, but also all the benefit, profit, and advantage which 
otherwise they might and would have acquired from the sale of the said molasses 
lost as aforesaid ; and the said plaintiffs have also been put to great expense, ia 
and about the shipping and conveying of the said molasses, lost as aforesaid, to 
Melbourne, and in and about other expenses relating to the same. 

The defendants pleaded: ist. That they did not promise. 2nd.. That 
they provided reasonably fit and proper casks, fitly and properly coopered, 
wherein to ship the said molasses. 

The case was tried before Mr. Justice Morgan, who was of opinion upon 
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the evidence that the loss of the molasses or treacle was proved to have been 
caused by the negledt of the defendants and their servants, due care not having 
been taken by them in the preparation of the casks in which it was put, and 
he gave judgment for the plaintiffs — damages Rs. 3,715. From this judgment 
the plaintiffs have appealed upon the following grounds : 

1st. For that the verdict of the Court in favour of the defendants was 
not founded upon safBcient evidence, and was aorainst the weight of evidence 
such as it was, and the Court ought to have found a verdict for the defendants. 

2nd. For that no contract was proved, either expressly or by implication, 
from the pigment of an extra price for the casks, or otherwise to deliver 
molasses in casks fit with reference to a voyage to Australia, or any other 
voyage, but merely ordinary good casks at the market-rate ; and the evidence 
showed that ordinary good casks were supplied. 

3rd. For that there was evidence that molasses is an article of commerce 
known to be extremely liable to fermentation when filled into the best casks 
and with the greatest care; and there was evidence of an improper stowing of 
rice cargo, on board the ship, over the surface of the upper tier of casks ; and 
there was no contract proved to the effect that the defendants were to be 
insurers of the goods and casks after they were delivered on board. 

4th. For that the plaintiffs in any case are not entitled to Rs. 2,715, the 
damages claimed by them ; but only to recover back ths purchase -money of the 
molasses and casks paid, plus the equivalent of the surplus to debit of the con- 
signment, which was stated to be ;^6-9-ii. 

The contract having stipulated that the rfolasses was to be shipped at the 
lisks and expenses of the sellers, the reason ible intendment was, that it 
was to be shipped for the purpose of being carried on a voyage. The defend- 
ants therefore, when they contracted by that agreement to provide casks at 
Rs. 5 8 each, which price was to include coopering and marking, guaranteed 
that the casks to be provided should be proper casks ; and that the casks should 
be properly coopered for any voyage from Calcutta, for which such goods should 
be reasonably ordered by the plaintiffs to be shipped. Jones vs. Bright (5 
Bingh 538). A voyage to Melbourne was doubtless a reasonable voyage. 

We are of opinion that the learned Judge cams to a right conclusion upon 
the evidence, and think that the loss of the molasses was caused by its 
having been shipped in casks which, if reasonably proper for the voyage, 
were not pfoperly coopered for the purpose. 
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We intimated our opinion upon this point during the argument, and, 
having folly considered the evidence, we sec no reason to change that opinion. 

The decision of a Court of Original Jurisdiction upon a question of fact 
ought not to be reversed by a Court of Appeal, unless that Court is satisfied, 
beyond all reasonable doubt, that the decision was wrong. 

In this case, so far from thinking that the learned Judge was wrong, we 
draw the same conclusion as he did from the evidence. We, therefore, afl&rm 
the decision of the lower Court, so far as the ist, 2nd, and 3rd grounds of 
appeal are concerned. The only remaining point is the question of damages, 
which is the subject of the 4th ground of appeal. 

It appears that out of 100 hogsheads shipped a quantity equal to the 
contents of about 80 or 81 hogsheads was lost on the voyage in consequence 
of the insufficiency of the casks, or the cooperage. 

The quantity which arrived was sold at the market-price of the day, the 
nett proceeds of which amounted to ;^9o-7-3. The charges of the plaintifi«' 
Agents at Melbourne, including freight which was paid by them, amounted 
altogether to ^^96-1 7- j. 

The charges therefore exceeded the proceeds by the sum of jC^-g-tt, It 
is contended on the part of the defendants, that the plaintiffs are not entitled to 
recover the damages awarded to them, but only to recover back the purchase- 
money paid for the goods, plus the equivalent of the surplus to debit of con- 
signment, amounting to £^-9-^* 

We think that they are enticed to recover the amount which they would 
have received, if the casks bad be*en sufficiently and properly coopered, and the 
molasses had arrived at the port of destination. In calculating the damages* 
5 per cent., which, according to the evidence, we think a reasonable sum to be 
allowed for ordinary loss of weight on the voyage, has been deducted, in order 
to arrive at the amount which plaintiffs would have received if the hogsheads 
were in a proper state. Several cases were cited in the course of the argu- 
ment on the subject of damages, but when the contract which the defendants 
entered into is ascertained, we think there can be no difficulty in applying 
the principle upon which damages ought to be assessed in the present case. 
The rule appears to be correctly laid down in Ifad/ey vs. Baxendal (9 Ex- 
chequer Reports). In that case Mr. Baron Alderson in delivering his judgment 
says (page 354): "Now, we think that the proper rule in such a case is 
this: * Where two parties have made a contract which one of them has 
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' broken/ the damages which the other party ou^ht to receive in respect of 
' such breach of contract should be such as may, fairly and reasonably, be 
' considered either arising naturally, i, ^., according to the usual course of 
* things from such breach of contract itself, or such as may reasonably be 
'supposed to have been in the contemplation of both parties at the time 
' they made the contract as the probable result of the breach of it.' '' 

In this case we have already expressed our opinion that the defendants 
warranted that the casks which were to be supplied should be sufficiently 
and properly coopered for any reasonable voyage from Calcutta. The defend- 
ants contracted that the goods were to be shipped in three days at the ex- 
pense of the sellers. But it was for the plaintiffs to point out the ship, and 
to determine for what port the goods were to be shipped. The damages must 
be assessed upon the same principle as they would have been if the defendants 
had warranted that the hogsheads should be sufficiently and properly coopered 
for a voyage to Melbourne, the maxim of law being ^' Id certum est quod 
certum reddi potest." 

The plaintiffs, confiding in the defendants' warranty, and not knowing 
the defects of the casks or cooperage, ordered the goods to be shipped for 
Melbourne, became liable for freight, and despatched the goods upon the voyage. 
In consequence of the defendants' breach of contract, 80 or 8 1 hogsheads 
were lost upon the voyage from the defect of the casks. If the defendants had 
performed the contract, those 80 or 81 hogsheads would have arrived at the 
port of destination, minus any such quantity as would have been lost by ordi- 
nary leakage or evaporation, for which iin anowance of 5 per cent, has been 
made ; and the plaintiffs would have sold the molasses for the market- value at 
that port. By so doing, if they had sold for the same price as they sold that 
which did arrive, they would have cleared /'265-1, after paying all expenses 
including freights, instead of having to pay the ^{"6-9-1 to the debit of the 
consignment. Their loss, if the account is correct, therefore, is the equivalent 
of those two sums, or Rs. 2,715, the sum awarded. The loss of ihe market- 
price at Melbourne of the 80 or 81 hogsheads arose naturally or according to 
the definition of that word by Mr. Baron Alderson " according to the usual 
course of things from the breach of contract itself." The damages were not- 
caused by any collateral circumstances unconnected with the contract. If the 
defendants had contracted to deliver 100 hogsheads of molasses to the plaintiffs 
tif( Melbourne, and had neglected to deliver them, the plaintiffs would have been 
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entitled to recover damages eatimated according to the market-price oi such 
goods at Melbourne at the time at which they ought to have been delivered, 
and not merely what the plaintiffs paid for the goods in Calcutta as the con- 
sideration for the defendants' contract. 

Where is the difference in principle between the breach of such a contract 
and the breach of a warranty that the molasses should be shipped in hogsheads 
properly coopered to enable the plaintiffs to convey it to Melbourne ? In each 
case the non-receipt of the market-price at Melbourne, after deducting all 
charges of sale, &c., would be the natural result of the breach of contract ; and, 
consequently, the loss of the amount would be legally recoverable as damages 
for the breach of contract. 

The defendants, by admitting in their 4th ground of appeal, the plaint- 
iffs' right to recover the equivalent of /■6-9-1, the surplus to debit of consign- 
ment, in addition to the purchase-money paid, admit that the plaintiffs are 
entitled to recover the /"^i-s paid for the freight of the molasses from 
Calcutta to Melbourne; for the /*8i-5 forms one of the items of Fanning, 
Rankwell & Co/s charges of /■96.1 7-1, from which the /■90-7-3, the nett pro- 
ceeds of that part of the molasses which did arrive, was deducted. N0W9 
upon what principle can it be contended that the loss of the freight paid for 
the goods to Melbourne, or, in other words, the expenses of sending the goods 
there, ai^ to be borne by the defendants as the natural result of their breach 
of contract ? And yet that the price which the plaintiffs would have received 
for the goods at Melbourne, if they had arrived there, minus the Custom duty, 
charges of sale, &c. (which they would have had to pay before they could 
obtain that price), did not also, tlaturally, result from the breach of contract. 
In fact, the plaintiffs must have psGd the freight whether the goods arrived 
or not: they did not lose that amount by the non-arrival of the goods. What 
they did lose was, the amount of the clear proceeds which they would have 
received if the goods had arrived and been sold there. 

It was not contended that the account does not properly show the amount 
of the plaintiffs' damage, if they are entitled to recover as damages. the sum 
which they would have realized at Melbourne, if no part of the cargo had been 
lost in consequence of the defects in the casks. 

We have examined that account, and it appears to us that it is made out 
upon a correct principle. It appeared at first sight, the freight was improperly 
deducted in arriving at the amount of clear proceeds which would have been 
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realized. But the «Sect of that dednctioii is neutraliied in the aocomit by 
crediting the plaintiff i with the ^'6-9-4 surplus charges to delMt of the con- 
signment, the effect of which was to re< credit the plaintiffs for the freight which 
was paid by Messrs. Fanning & Co., and includod in their charges of £9^7'S* 
It was urged, but the point* was not much pressed, that if the 80 hogsheads had 
arrived, and been sold as well as the 20, the same price would not have been 
obtained ; but we cannot suppose, in the absence of all evidence, that an addi- 
tion of 80 hogsheads to the quantity sold would, in a place like Melbourne, 
have had any material effect in lowering the market-price of such a commodity 
as molasses. 

We think, therefore, that Rs. 2,715 is a proper amount of damages, and 
that the decree must be affirmed. The appeal is dismissed with costs, and 
interest thereon at 6 per cent, from the completion of taxation, until the same 

shall be realized. 

• 

Decree accordingly. 



Ordinary Original Civil Jurisdiction. 

Cohen and anothkr vs. Auction Co., Limitkd. 

Jewels given to a married woman during coverture by a relative or a 
stranger — Held property belonging to the separate use 0/ the wife — Held* further ^ 
that the subsequent investment of the same in the purchase of real estate con- 
vey id to the wife does not cause a change in the nature of such property. 

Mr, Newmarch for the plaintiffs. • 

Mr, Paul and Mr, Lowe for the defendants. 

The Auction Company, Limited, having obtained a judgment for Rs. 3,700 
against one Cohen, seized a house in Calcutta, on the ground that the house 
was the property of their judgment-debtor. Cohen and another, as the ex- 
ecutors and trustees under the will of Mrs. Cohen, the wife of the judgment- 
debtor, claimed the house and premises mentioned abov*e as the property of 
Mrs. Cohen,, deceased. Their claim now come on for adjudication. 

By the petition of the claimants, supported by affidavit, it appeared that 
the house in question had been purchased by tha wife of the judgment- debtor, 
who was a Jewish lady, out of the proceeds of thj sale of jewellery given to her 
by her relatives on the occasion of her marriage ; that the conveyance from the 
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vendor was an absolute conveyance in fee to her, her heirs and assigns, and 
that she had made a will, devising the house to the claimants, Cohen and 
another, as executors and trustees, to hold the same upon trust for her children. 
It also appeared that Cohen, the judgment-debtor, who was a Jewish merchant, 
had been a trader at the time of the execution of the conveyance to his wife. 

Mr. Newmarch, for the claimants, contended that the jewels given to Mrs. 
Coheii at her marriage should be considered as property given to her separate 
use; that their proceeds, when invested, retained the character of property 
which exclusively betonged to her; and that the real estate so purchased was 
not liable for the debts of her husband. He cited Graham vs. Lord London' 
derry (3 Atlcyns, p. 392), Glaisier vs. Hewer (8 Vesey, p. 195), and Bridget vs. 
Kingdon (2 Vernon, p. 67) in support of his argument. He also referred to Mr^ 
Roper's rehiarks on the same subject. 

Mr, Paul for the Auction Co., Limited, contended that all personal pro- 
perty coming to the wife at, or subsequently to, her marriage, not expressly 
settled to her separate use, belonged to the husband. That the doctrine of 
property, considered as appropriated to the separate use of the wife, was the 
creature of a Court of Equity, which could be only enforced when trustees 
had been appointed to hold property to the separate use of the wife, or when 
the husband had so divested himself of its ownership as to make himself a 
trustee for the wife. He contended further that the case of Graham vs. Lon- 
donderry in 3 Aikyns, p, gg2, could be considered no authority, as that case was 
loosely decided and contained observations irreconcilable and inconsistent with 
each other, and that, even assuming that the jewels were to be considered as 
separate property, from the fact of their being so intended by the donors from 
the^ expected use of them ; yet as soon as they were converted into money, they 
lost their characteristic property of belonging to the separate use of the wife. 
He argued that a husband could not make a valid gift to the wife, citing Bell on 
Husband and Wife, page 470, and that the case of Glaister vs. Hewer was dis- 
tinguishable on the ground of the provision for the wife being in the nature of a 
donatio mortis causd, and being copyhold estate, which copyhold estate vested in 
the ^ife by the joint operation of the surrender by the husband to the Lord of 
the Manor, and the subsequent admission of the wife as tenant in the rolls of 
the Lord of the Minor. Further, assuming that the property in question was 
to be considered as property belonging to her separate use, it was contended 
th^t the wife pould not make a will of real estate without express power for 

Hy. Vol. I.— x8. 
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that purpose {Churchill vs. Dibben, 2 Kenyon's Reports, Part II., p. 68), and 
that the husband was, at all events, entitled to a life- interest as tenant by 
curtesy. 

His Lordship was of opinion, on the authority of Graham vs. Lord 
Londonderry, that the jewels ought to be considered as property devoted to the 
separate use of Mrs. Cohen. That the subsequent sale of the jewels, by their 
conversion into money, was not sufficient to cause a change in the characteris- 
tic of separate property, and that, therefore, the investment of the proceeds of 
the jewels in land ought to be regarded as property appropriated to Mrs. 
Cohen's separate use. Mrs. Cohen had no power to make a will disposing of 
the house; consequently, Mr. Cohen, the judgment- debtor, had a life-interest 
in that house seizable by the judgment-creditor. Each party should pay 

his own costs, as each had claimed more than was awarded by the Court. 

^ * * 

Decree accordingly. 



BuDDOo Baboo vs. Lambodar Mullick. 

A Mofussil Judge stated in . his Return to the Sheriff of Calcutta that 
substituted service had been effected by fixing a copy of the summons to the 
"house** of the defendant. Held that the Return was insufficient, and that 
the word^^ dwelling-house** must be expressly mentioned, 

Mr. Paul for the plaintiff. 

The defendant did not appear. « 

In this case the summons had beer^sent up to the Judge of Beerbhoom 
with instructions to serve it upon the defendant, who was resident in his district. 
The Judge sent the following reply : — 

No. 124. 
From O. W. Malet, Esq., Judge of Beerbhoom, 
To the Sheriff of Calcutta. 

Civil Court. Dated Soorie, 15th June 1863. • 

Sir,— In reply to jour letter No. 130, dated the 8th instant, I have the 

honour to return you the original summons therein enclosed, with the vernacular 

papers reporting the manner of its service. Unable to find the defendant, his 

authorised agent, or any adult member of his family living with him, the 
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peon deputed for the service of the process affixed the duplicate summons 
to the gate of the public entrance to the defendant's house. 

I have the honor to be, 

Sir, . 

Your most obedient servant, 

D. O. W. MALET, Judge. 

Mr, Justice Wells said that the service of the summons, as stated in the 
Judge's letter, was altogether insufficient. It was not enough that the copy of 
the summons be affixed to the ^\house'' The " house " must be the " dwellings 
housed The Act expressly laid down in section 55 that " wherq the defendant 
cannot be found, and there is no agent empowered to accept the service, nor any 
other person on whom the service can be made, the serving officer shall fix the 
copy of the summons on the outer door of the house in which the ^^ defendant 
is dwelling^' The object of substituted service is to bring the summons to 
the defendant's notice in the most feasible way. To fix a copy of a summons 
to a person's house is no notice at all ; for a man may have, and often does have, 
a great number of houses ; but when a copy is fixed to the door of a man's 
** dwelling' house,** the law presumes that he will see it, or at least have it 
brought to his notice. Perhaps, however, the vernacular papers mentioned in 
the letter might throw some light upon the matter. They had better be 
translated. 

The Interpreter of the Court, Samachurn, translated the papers, but the 
statement there was little more t^an that contained in the letter.. The word 
used was " halt,** which, Samachurn said, corresponded exactly in meaning 

with the word " house** 

Mr. Paul remarked that he was instructed that the summons had been 
served upon the defendant in person. 

Mr. Justice Wells said it might be so, but the statement was directly 
opposed to the assertion of the Judge. 

Mr. Paul suggested that, und^r those circumstances, it would be necessary 
to make another application to the Judge. 

Mr. Justice Wells said that the case must stand over for three weeks, in 
order that the Judge might certify whether the copy of the summons was or 
was not fixed to the door of the defendant's dwelling-house'. The man, for 
anything to the contrary, before the Court, might have any number of houses. 
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1*116 Court was coaUantly put to the greatest inconvenience by being compelled 
to postpone cases in consequence of carelessness of this nature on the part of 
Mofussil Judges. 



Madarod Dowlah Nawab Sykd Ally Nuckkk Khak 
Bahadoor vs. William Anlsy. 

7/" a client places himself in the hands of an attorney, he places himsef 
in his hands in regard to all matters having connection with the suit, and the 
attorney must be held liable for any negligence., even though his client do not 
take prompt action in the matter, * 

Mr. Bell and Mr. Reed for the plaintiff. 

Mr, Paul for the defendant. 

The plaintiff in this case was the celebrated Ally Nuckee Khan, formerly 
Prime Minister of the King of Oade. The defendant was Mr. William Anley, 
one of the attorneys of the High Court. The circumstances were as fol- 
lows. It appears that one Womeshchunder Roy, wishing to borrow Rs. 
32,000, applied to Mr. Anley, who introduced him to the plaintiff, who 
consented to lend the sum required on the understanding that the defend* 
ant -would have the money secured to him by a bond and judgment- warrant. 
The bond was executed, but Mr. Anley neglected to have it stamped, and the 
consequence was that the plaintiff could not prosecute his claim against 
Womeschunder Roy without paying the penalty for neglecting to affix a stamp. 
This penalty he had paid, amounting to Rs. /,ioo, and now sued the defendant, 
William Anley, to recover that amount.* 

Mr. Bell, on behalf of the plaintiff, contended that his client was Entitled to 

• 

the full amount claimed. 

Mr. Paul said that he should not for a moment contend that the plaintiff 
was not entitled to recover anything. There had been negligence on the part of 
his client in not getting the document stamped. He should confine his 
attention to the aihount of damages. The plaintiff had, no doubt, been com- 
pelled to pay the sum of Rs. 2,100 before he could bring the action against 
Womeschunder Roy. It did not, however, follow that the plaintiff was therefore 
entitled to receive the whole amount. According to the evidence, the plaint- 
iff's attention was drawn to the fact of the bond not being stamped before the 
expiration of 6 months from its execution ; and if the plaintiff had then had the 
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bond stamped, he would have, had much less to pay. The whole question de- 
pended upon the time at which the breach of duty took place. Was the plaint- 
iff' compelled to pay the Rs. 2,100 solely on account of defendant's negligence, 
or on account of his own negligence and that of the defendant combined. If 
his Lordship thought the latter, Rs. 400 was the utmost that could be claimed. 

Mr. Justice Wells: — The plaint in this case alleges that the defendant 
was employed by the plaintiff as his attorney for the purpose of drawing a 
bond, and that it was the duty of the defendant to have the bond properly 
stamped, but that the defendant neglected so to do, whereby the plaintiff was 
compelled to pay the sum of Rs. 2,100 for the purpose of stamping the bond, in 
order to be able to bring an action against Womeschunder Roy. A representa- 
tion was made to the plaintiff in this action that if he would m*ake the advance, 
Womeschunder Roy would give a bond. Mr. Anley was then acting, and con- 
tinued to act, on behalf of the plaintiff, although he was also acting for Womes- 
chunder Roy. The parties were satisfied, and it was proposed that Mr. Anley 
should prepare a bond. On ist Octdbsr i860. Act XXXVI. came into opera- 
tion, and Mr. Anley, as an attorney of this Court, ought to have been acquaint- 
ed with its contents long before. If necessary, I should fix Mr. Anley with 
knowledge of this Act, even prior to its coming into force, because it is espe- 
cially necessary that attorneys should be well acquainted with the Stamp laws* 
Now it has been allowed on all sides that Mr. Anley did not stamp the bond. 
Mr. Anley says that the reason of this was " that it was done in a great hurry." 
I cannot understand what Mr. Anley means by this. Upon Mr. Anley's 
own evidence there is the clearest admission of gross negligence on his part. 
Now, Mr. Anley, acting as attq^ney for the plaintiff, kept the bond in his 
possession, and Mr. Moseley, the plaintiff's agent, went to Mr. Anley respecting 
the bond ; but it does not appear that he came to the knowledge that the 
bond was not stamped till 4 months after its execution. 

Mr, Anley either did not intend to have the bond stamped at all, or was 
unaware as to whether it had been stamped or not. Mr. Moseley told the plaint- 
iff that the bond had not been stamped, and, as soon as the communication had 
been made, by the instructions of the plaintiff went to Mr. Anley and spoke 
to him respecting the matter. Mr. Anley did not say, as he might have done, "I will 
give you the bond, and the best thing will be for you to get it stamped and pay the 
penalty." He seems not to have taken the slightest notice of the matter. My 
opinion is that Mr. Anley never intended to have that bond stamped. Mr. Moseley 
went again and again, but was unable to obtain any satisfaction. Now, Mr. Paul 
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says that the circumstance oE the bond not having been stamped came to the 
knowledge of the plaintiff 4 months after execution, and that the plaintiff is not 
entitled to recover more than he would have had to pay if he had bad it stamped 
at that time^. But Mr. Anley took upon himself to get the document stamped, 
and, therefore, these arguments do not apply. If a client places himself in the 
hands of an attorney, he places himself in his hands in regard to all matters 
having connection with the suit, and the attorney must be held liable for any 
negligence, even though the client do not take prompt action in the matter. If 
the case fell far short of the facts in the present instance, I should feel it my 
duty to decide against Mr.. Anley. As regards the alleged negligence, the present 
action is quite undefended. I am of opinion that the negligence in this case is 
clear and palpable, and I unhesitatingly give a decree for the full amount claimed, 
with costs and 6 per cent, interest from the date of the filing of the plaint. 

Decree accordingly^ Costs No. 2, 



Sagore Dutt vs» Ramchunder Mitter. 

The High Court, in the exercise of its Civil Jurisdiction, has not the power 
to execute its own decree or serve its own process out of the local limits of such 
jurisdiction. 

The only enactment in relation to Civil Procedure now in force , besides 
Act VIII. of i8S9 (^nd the Acts modifying such Acts, are Act XVIL of 1852 
and a part of Act VI, of 18^4. 

A claim to property under section 246 of ^ Act VIII of 18^9 is virtually 
a suit for land. 

Mr, Justice Wells: — This is an application for the arrest and imprison- 
ment of the defendants, who are residing in the 24-Pergunnahs, in execution 
of a decree of this Court. 

The late Supreme Court possessed no Appellate Jurisdiction, but a general 
as well as a Local Original Jurisdiction, embracing matters civil as well as 
criminal. It executed its own writs and processes throughout the provinces 
and districts annexed to and made subject to the Presidency of Fort Wiiliam, 
such provinces and districts being within the limits of its general jurisdiction. 

The jurisdiction of the High Court is in some respects analogous to th^t 
of the Supreme Court, but is in other respects wholly dissimilar. It has an 
Appellate Jurisdiction as extensive as that possessed by the late Sadder Court, 
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but which it never exercises for*the purpose of enforcing its decrees or orders, the 
same bsing enforced- through the subordinate Courts; and it has an extraor- 
dinary Original Civil Jurisdiction as also an Extraordinary Original Criminal 
jurisdiction peculiar to ilself. It has besides a Civil Jurisdiction, a Criminal 
Jurisdiction, an Admiralty and Vice-Admiralty Jurisdiction, a Testamentary 
and Intestate Jurisdiction, and a Matrimonial Jurisdiction. Sections 1 1 and 12, 
of the Letters Patent constituting the High Court. relate to its Original Civil 
Jurisdiction; section 13,10 its Extraordinary Original Civil Jurisdiction; 
sections 21 and 22, to its Ordinary Original Criminal Jurisdiction ; section 23, 
to its Extraordinary Original Criminal Jurisdiction; sections 31 and 32,10 
its Admiralty and Vice- Admiralty Jurisdiction ; sections 33 and 34, to its 
Testamentary and Intestate Jurisdiction ; section -3 5, to its Matrimonial Juris- 
diction; and sections 24, 15, and 16, to its Appellate Jurisdiction. Its Ordi- 
nary Civil Jurisdiction, unlilie the jurisdiction of the Supreme Court, is merely 
local, as is also its Matrimonial Jurisdiction. Its Extraordinary Original 
Civil Jurisdiction is to try and determine any suit being or falling within the 
jurisdiction of any Court, whether within or without the Bengal Division of 
the Presidency of Fort William, subject to its superintendence, when it shall 
think proper to do so either on the agreement of the parties to that effect or 
for the purposes of justice. Its Ordinary Original Criminal Jurisdiction is 
both local and general, and is in all respects the same as that exercised by the 
Supreme Court on its Crown side. Its Extraordinary Original Criminal Juris- 
diction is over all persons residing in places within the jurisdiction of any Court 
formerly subject to the superintendence of the Sudder Nizamut Adawlut at 
Calcutta, whether within or withput the Bengal Division of the Presidency of 
Fort William ; and in the exercise of this jurisdiction it has authority to try, 
at its discretion, any such persons brought before it on charges preferred by the 
Advocate General or by any Magistrate or other officer specially appointed 
by the Government in that behalf. "Its Admiralty and Vice- Admiralty Jurisdiction 
is the same as that exercised by the Supreme Court on its Admiralty side and by 
the late Vice Admiralty Court. Its Testamentary and Intestate Jurisdiction 
is the same as that exercised by the Supreme Court on its Ecclesiastical side. 
As the present question arises with reference to the Original Civil Jurisdic- 
tion of the Court, it is necessary to enquire more particularly as to the nature 
and extent of such jurisdiction. 

^ Section 11 of the Letters Patent provides "that the High Court of Judi- 
cature at Fort William in Bengal shall have and exercise Ordinary Original 
Civil Jurisdiction within such local limits as may, from time to time, be de- 
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clared &nd prescribed by any law or regulation nSade by the Governor-General 
in Council, and» until some local limits shall be so declared and preset ibed, with- 
in the limits declared and prescribed by the Proclamation fixing the limits of 
Calcutta, issaed by the Governor-General in Council on the tenth day of Sep- 
tember 1794, the Ordinary Original Civil Jurisdiction of the said High 
Court shall not extend beyond the limits for the time being declared and pre- 
scribed as the local limits o£ such jurisdiction/' As no law or regulation has been 
made by the Governor-General in Council, declaring and prescribing local limits 
within which the Ordinary Original Civil Jurisdiction of the Court is to be ex- 
ercised, the limits of the Town of Calcutta are the present limits within which 
jurisdiction is to be exercised. 

Section 37 of the Letter* Patent provides that, except in matters testamen- 
tary and intestate, and matrimonial, the proceedings in civil cases of every 
description between party and party shall be regulated by the Code of Civil 
Procedure prescribed by Act VIII. of 1859 or such further or other enact- 
ments of the Governor-General in Council in relation- to civil procedure as are 
now in force. . 

The only enactments in relation of civil procedure now in force, besides 
Act VIII. of 1859 and the Acts modifying such last-mentioned, are Act XVII, 
of 1852 and a part of Act VI. of 1854 ; but neither of these Acts gives this 
Court other or larger powers with reference to enforcing its judgments or de* 
crces than those conferred by the Letters Patent, and intended to be exercised 
under Act VIII. of 1859. 

By sections 284 — 395 of Act VIII. of 1859 provision is made for the 
execution of a decree of one Court within th^ jurisdiction of another Court ; 
and the words " may be executed " in section 284 and the words ** may apply " 
in section 285 seem to indicate that it was left optional with the suitor either 
to proceed under these sections or in some other mode. And when Act VIIL 
of 1859 was passed it was open to the suitor to proceed to execution either un- 
der the provisions of that Act or of Act XXIII. of 1840, which provides for 
executing within the local limits of the jurisdiction of Her Majesty's Courts 
legal process issued by the authorities in the Mofassil, or of Act XXXIII. of 
1852, which provides the means of obtaining satisfaction of a judgment of any 
Mofussil Court of which satisfaction cannot be obtained within its jurisdiction, 
or of Act XXXIV. of 1855, which is to be read with, and taken as part of, the 
last- mentioned Act. But by Act X. of i86r, Act XXXIIL of 186?, as well^ 
Act XXXIV. of 1855, were repealed; the former except so far as it relates to 
the enforcement of judgments by any Courts established by Royal Charter, and 
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except so far as it relates to t^e enforcements of decrees of Military Courts of 
Request; and the latter, except so far as it relates to the enforcement of judg- 
ments by any Court established by Royal Charter ; and they were both, as far 
as they relate to the enforcement of judgments by any Mofussil Court, repealed 
in consequence of Act VIII. of 1859 having provided a complete mode of enforc- 
ing the judgments of one Mofussil Court within the jurisdiction of another 
Mofussil Court. Jt is difficult to understand why these Acts were not also re- 
pealed so far as they relate to the enforcement of j^udgments by the Courts es- 
tablished by Royal Charter; but it is not improbable that when Act X. of 1861 
was passed, it was overlooked that Act VIII. of 1859, although not then the 
procedure of the Couris established by Royal Charter,' was by one of its own 
sections (382) extended and made applicable to such Courts, as far as regards the 
provisions as to the execution of the decrees of Mofussil Courts. And the same 
observation would apply to Act XX HI. of 1840, so far as it relates to the execu- 
tion of decrees, though n-jt so far as it relates to the service of process, as no 
provision, other than that contained in such last-mentioned Act, existed at the 
time for the service of Mofussil process within the local limits of Her Majesty's 
Courts. These Acts, however, while they provide for the execution or service 
of Mofussil decrees or process within the jurisdiction of these Courts, do not 
provide for the execution or service of the decrees or process of this Court 
within the jurisdiction of other Courts ; and, therefore, this Court is, as regards 
the present question, as much tied down to the provisions of Act VIII. of 1859 
as are the Mofussil Courts with respect to each other. And as Act VIII. of 
1859 provides i)ut one mode for executing the decrees of one Court within the 
jurisdiction of another Court, it appears to me that that is the only mode to which, 
in the present state of the law, retourse can be had. To hold otherwise would 
be to disregard the whole spirit and intention of Act VIII. of 1859, which 
throughout proceeds upon the assumption that every Court has a jurisdiction 
within certain limits separate and distinct from every other Court ; and its 
provisions are applicable only to Courts possessing such a jurisdiction. And, 
no doubt, it was with a view to make it applicable to this Court in its Ordinary 
Original Civil Jurisdiction that such jurisdiction was restricted to the local 
limits of the Town of Calcutta. No such restriction exists either as to the 
Criminal, Admiralty and Vice-Admiralty, or Testamentary and Intestate 
•Jurisdiction of the Court, because it was not necessary that these jurisdictions 
should be restricted, as Act VIII. of 1859 was not intended to apply to any of 
them. It is true the Matrimonial Ji^risdiction of the Court, to which Act VIII. 
qt 1859 is not applicable, is also restricted to the Same limits within which the 

Hy. Vol. I.— 19. 
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Civil Jurisdiction of the Court is to be exercised ; but this jurisdiction is in 
some respects new, and no procedure applicable to it has yet been prescribed. 

If the Court, in the exercise of its Original Civil Jurisdiction, were to as- 
sume the power of executing its own decrees out of the local limits of such 
jurisdiction, it would not only be interfering with the jurisdiction of other 
Courts, but would, in some instances, be unable to attain its object, or carry 
out certain provisions of Act VIII. of 1859, as to the execution of decrees. 
Thus, for instance, if it seized immoveable property situate within the jurisdic- 
tion of another Court, without the intervention of such Court, how would it cause 
delivery to be made under sections 263 and 264 of the Act? Or if a claim to 
such property were preferred under section 246, how would it proceed in order 
to investigate 'such, claim? It is to be observed that a claim under this 
section frequently involves important questions of title, and is virtually an eject- 
ment-suit and a suit for land ; and this Court is only empowered, under section 
12 of the Letters Patent, to try and determine suits for land or other immoveable 
property, if such land or property is situate within the local limits of the 
Ordinary Original Civil Jurisdiction of the Court. 

It may be inconvenient that the Court, in the exercise of its Ordinary Oxi- 
ginal Civil Jurisdiction, should not be able in particular instances to execute 
its own decrees, or serve its own processes out of its local jurisdiction, as, for 
instance, the 24-Pergunnahs ; but against this may be set the great advantage, 
both as regards time and expense, of being able to have processes served, as 
well as decrees executed, in distant districts through the local Courts; and if the 
advantages were looked at in connection with the disadvantages, they would 
probably be found to be pretty equally balarfced. The question, however, is 
not one of convenience, though it may be observed that any inconvenience is 
capable of being immediately obviated by an extension of the powers of the 
Court by legislative enactment. 

The High Court possesses an Extraordinary Civil Jurisdiction of the nat^ure 
already referred to ; but while in the exercise of this jurisdiction it has the pow- 
er to make a binding decree upon the parties to a suit removed from a Mofussil 
Court, and tried and determined by this Court, it has not, I apprehend, the pow- 
er of executing its decrees, either against the person or property of the suitor, 
within the jurisdiction of another Court, otherwise than through the intervention 
of such other Court as provided by Act VIII.' of 1859. 

The application must therefore he refused. 
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Denonath Sreemony vs, C. S. Hogg and others. 

T/te High Court cannat exercise jurisdiction in respect to land which 
is situate out 0/ its local limits, even though it be in possession of the Receiver. 

Mr. Justice Wells : — The plaint in this case is presented against the Re- 
ceiver of this Court and others under the following circumstances. 

• 

In J»Jovember 1854 the plaintiff purchased, at a sale held in execution of a 
decree of the Moonsiff of Chowkee Kazneahpookooreah in the Zillah of Nuddea, 
aparcel of land belonging to tht estate of one Bholanauth Chuckerbutty, deceased , 
and which formed part of a quantity of land mortgaged by Bholanauth Roy 
in his lifetime to Aushootosh Day and Promothonauth Day. The mortgage- 
money not having been paid, the mortgagees filed a bill in the late Supreme 
Court against the mortgagor, and obtained the usual decree for an account and 
foreclosure, whereby, amongst other things, a receiver was appointed of the 
mortgaged premises. 

The original parties to the suit have all died, and the suit is now pending 
against their respective represeiitatives. There has been considerable litigation 
in the Mofussil between the plaintiff and the receiver with respect to the* 
parcel purchased by the plaintiff, the result of which is, that on appeal to 
the late Sudder Dewanny Adawlut that Court made a decree in favour of the 
receiver retaining possession, but held that the Courts below were wrong in 
setting aside the sale to the plaintiff, and that their judgment did not disturb 
the plaintiff's right to redeem. Pending the appeal, the receiver brought an 
action, and obtained a decree fof»back rents. 

Upon these facts the plaintiff prays " that this suit may be taken as sup- 
plementary to that so commenced by the said Aushoostosh Day and Promo- 
thonauth Day and the revived suit; and that the plaintiff may be allowed to 
conduct the said proceedings in the Master's office, and Tto have the accounts 
taken of what is due on the mortgage ; and if, on taking the account, the said 
mortgage-debt shall be found to have been paid off, then that the receiver may 
be forthwith discharged, directed to allow the plaintiff to obtain possession 
of the said premises, and restrained from taking further proceedings in 
the said suit against the plaintiff; and if the same shall not have been paid, 
then that the plaintiff may, on paying to the defendants, other than the said 
receiver, the amount due on such account, be declared entitled to redeem the 
said premises, and that the receiver may then be discharged and ordered to give 
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up possession as aforesaid to the plaintiff, and may be restrained from enforcing 
his said judgment against the plaintiff; and that, until such accounts be taken, 
the said receiver be restrained from taking farther proceedings thereon, and that 
the defendants may be ordered to join in all necessary deeds." 

It is clear that the plaintiff is, as far as respects his purchase, entitled to 
stand in the shoes of the mortgagor. But it appears to me that the Court has 
no jurisdiction to admit this plaint. It is one for land situate out of the local 
limits of the Ordinary Original Civil Jurisdiction of this Court ; and, according 
to section 12 of the Letters Patent constituting the Court, the Court, in the 
exercise of its Oridinary Original Civil Jurisdiction, is only empowered to re- 
ceive, try, and determine suits for land or other^ immoveable property, if such 
land or property shall bs situate within the local limits of the Ordinary 
Original Jurisdiction of this Court. 

The fact that this suit is only intended to be supplemental to a suit which 
was pending in the late Supreme Court at the time of its abolition makes no 
difference, as this is a new suit, and it cannot be said that it comes within the 
provision contained in Act 24 Vic, chap. 104, section 12, as to pending pro- 
ceedings in abolished Courts. 

It may seem anomalous that the Court cannot exercise jurisdiction in 
respect to land which, though situate out of its local limits, is in possession of • 
the receiver, and therefore in its possession ; but it is in its possession only for 
the purposes of a suit as to which it has Special Jurisdiction ; and the fact of 
such possession would not justify the Court in exercising a larger jurisdiction 
than that given to it by the words of the section of the Charter already referred 
to. 

It was stated that li the plaint was not received, the plaintiff would be 
without remedy. This, however, is a mistake, as there is nothing .to pre- 
vent the plaintiff frOm presenting the plaint in the proper Court in the 
district where the land is situate; and, if dissatisfied with the decision 
of the Court of first instance, of appealing to the higher Court, and ultimately 
to this Court in its Appellate Jurisdiction; nor is there anything to prevent him, 
after he has instituted his suit in the proper Court, from asking this Court, in 
the exercise of its Extraordinary Original Jurisdiction, to remove it here for 
trial. The circumstances disclosed in the plaint would justify such an applica- 
tion, and, if made to me, I should not hesitate to comply with it, unless very 
good cause were shewn to the contrary. 
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In the Matter of A. E. Carrau, an Infant. 

" Habeas corpus "— The High Court in iis equitable jurisdiction has authority to 
interfere with the legal right of a father to the custody of his child, if he 
be an improper person. 

Mr. Justice ^<f//j:— This is an application by a mother to obtain the 
custody of her child under the following circumstances. The petitioner, Mrs. 
Alice Carrau, states that she is the wife of William Francis Carrau ; that in 
consequence of the improper conduct of her husband she has been forced to 
leave his protection, and that he has placed their only child, a girl under six 
years of age, with his parents, who have refused her access to the child. She 
also states that her husband has, since her separation from him, been living 
in open adultery with a Mrs. Gilman. 

Considering that the petition disclosed a suflScient primd facie case to 
call for the interference of the Court, I issued a writ of Habeas corpus for the 
production of the child. 

In answer to the petition, the father and mother of the husband have 
put in a joint affidavit, in which they state that the wife, having left her 
husband's house, lived for some time in the house of one J. Kennedy ''that 
she failed in an attempt to bring about a reconciliation with her husband ; that 
she has not been refused access to the child, and that she has not the means 

« 

to support and educate the child; but they are silent as to the adultery 
alleged against the husband and as to his conduct towards his wife. 

It appears from the oral evidence that the child is not now in the 
custody of the. grandfather, but of the father; and it is proved that the 
husband has shamefully and cruelly treated his wife, subjecting her on 
several occasions to personal violence ; that he has been living for some time 
in a state of adultery with Mrs. Gilman; that his father and mother have 
admitted Mrs. Gilman into their house, though aware of ihe adulterous 
connection between her and their son, while at the same time they have refused 
to receive their daughter-in law, or allow her access to the child. Under 
these, circumstances I am called upon to decide who is entitled to the 
lawful custody of the child. 

In Rex V. Greenhill, 4 Ad. and El. 624, the Court of Queen's Bench held 
that when a father has the custody of his children, he is not to be deprived 
of it except under particular circumstances, such as danger to the child, or 
when there is an apprehension of cruelty or of contamination by some 
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exhibition of gro«s profligacy. Sec also the case of Rex v. Sir F. Delaval^ 3 Burr 
J435, aud the more recent cases in re Hakewilly 12 C. B. 123, and in re 
Pulbrook, II Jar. 185. These latter cases decide that the father is by law 
entitled to the castody of his lawful children, and that a Coart of Common 
Law has no jurisdiction, except in extreme cases of misconduct, to deprive him 
of that right. The 2 and 3 Vic, c. 54, has conferred upon the Court of 
Chancery in England the power of delivering over to the mother children 
under the age of seven. This statute was introduced as controlling the 
paternal right to the exclusive castody of his infant child. Two consider- 
ations, namely, of marital duty towards the wife and of the interests of the 
child, are to be consulted ; but if these two objects can be obtained consistent, 
ly with the father's retaining the custody of the child, his common-law pater- 
nal right cannot be disturbed. See the judgment of the Vice-Chancellor Turner 
in re Halliday, 17 Jur., p. 56. It is much to be regretted that this statutable 
power has not been given to the Judges in India. In Blissefs case, Lofft. 748, 
the father having obtained a writ of Habeas corpus to recover possession of 
his female child, six years of age, in the possession of the mother, who at the 
time of the application was living separate from her husband, Lord Mansfield 
stated that although the natural right is with the father, the Court posses9«d 
the power under certain circumstances to deprive the father of the custody 
of his child* In ex parte Skinner (9 Moo, 278) Best, C.J., stated in reference to 
Blisset's case that it was a clear authority to shew that the' power of assign- 
Ing the custody of a child brought before the Court was discretionary if the 
father appearediobe an improper person. See also ex parie McClellan (i Dowl. 
P. C. 85) and Rex v. Dohbyn (4 Ad. and Kll. 644). As regards the extent 
of the equitable jurisdiction of this Court, I take it to be clear that this Court 
in its equitable jurisdiction has authority to contest the legal rights of the 
father if the welfare of the infant renders it necessary. Lord Chancellor 
Eldon in Wellesley v. the Duke of Beaufort (2 Rus., p. i) says : ** The Courts of 
law can enforce the rights of the father, but they are not equal to the oflSce 
of enforcing the duties of the father.'' In re Spence, 2 Phil. 247, Lord Cotten- 
ham says in express terms: "To justify an interference with the father's 
rights his misconduct must appear to be of such a nature as to be likely to 
contaminate and corrupt the morals of his children." See also Anonymous 
Case reported in 2 Sim. N. S,, p. 54, and in re Fynn, 2 DeGex and Sm. 457. 
Upon the authority of these cases I am clearly of opinion that the wife 
ought to have the custody of the child. The insinuation in the affidavit against 
her character was, in consequence of the evidence, most properly withdrawn 
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by the learned Counsel Mr. Bell, and it has been established in the most 
satisfactory manner that, notwithstanding her sufferings both before ^d after 
her separation from her husband, her life has been blameless and exemplary 
throughout* 

After leaving her home she took refuge in the house of a Mr. and Mrs. 
Kennedy, friends of her brother. She afterwards claimed maintenance from 
her husband ; and although the Magistrate awarded her Rs. 30 a month, no 
portion of this smill sum has been paid to her for more than a year; so that 
shs had no alternative but to seek employment , and she is now earning an 
honest livelihood as a hospital nurse. Her life has been one of extreme 
misery, and it is to be hoped she will be befriended in her praiseworthy efforts 

to maintain and educate her child. 

• 

It has been proved that the husband has been living in a state of adul- 
tery, and that the wife has been refused access to the child. I consider the 
conduct of Mr. and Mrs. Cariau, senior, highly reprehensible in having kept 
the mother and child from seeing each other, particulary when that mother's 
character was such as to entitle her to every kindness and consideration. I 
am glad I can, in the exercise of the discretionary power vested in me, protect 
this child from the danger of b^ing brought up under the influence of such a 
father and such relations. In my judgment she cannot safely be restored to 
the custody of the father, and I order that the child be forthwith delivered 
over to the mother. 

Promsook Chundkr V, Rajkisto Mittkr. 

ft 

Production of Documents^ 

Mr. Justice Wells : — As the question of the production of documents is 
one of the greatest importance to the practitioners of this Court, I consider 
it proper to state my views for their guidance. Considerable difference of 
opinion exists amongst the Judges of the High Court on the. subject, and I 
myself entertained some doubts respecting the soundness of the opinion I 
expressed in the first instance. On reflection, however, I still adhere to that opi- 
nion, and I believe the Chief Justice entirely concurs with me. The whole case 
turns on sections 39 and 128 of Act VIII., and it is therefore necessary to exa- 
mine them with great care. Section 39 provides that : '^ When the plaintiff sues 
''upon any written document, or relies upon any such document as evidence 
'* jn support of his claim, he shall produce the san^^ in Court when the plaint 
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is pressn'sd, aad shill at the same time deliver a copy of the document to 
<' be file(} with the plaint ; if the document be an entry in a shop-book or 
*' other book, the plaintifiE shall produce the book to the Court, together with 
**a cjpy of the entry on which hie relies. The Court shall forthwith mark 
<<the document for the purpose of identification; and, after examining and 
* comparing the copy with the original, shall return the document to the plaint- 
"iff. The plaintiff may, if he think proper, deliver the original document 
<' to be filed instead of the copy. The Court may, if it see sufficient cause, 
'' direct any written document so produced to be impounded and kept in the 
' custody of some officer of the Court, for such period and subject to such 
"conditions as to the Court shall seem meet. Any document not produced in 
"Court by the plaintiff when the plaint is presented shall not be received in 
" evidence on his behalf at the hearing of the suit, without the sanction of the 
tf Court." Now it is perfectly clear that this section prohibits a plaintiff from 
using any document which he did not produce when the plaint was filed. This 
is a very wise provision, and its object clearly is to prevent anything like the 
dishonest fabrication of documents; and it is impossible to arrive at any 
other conclusion than that the plaintiff is bound under this section to produce 
at the time the plaint is filed all documents upon which he relies. The 
next subject for consideration is, whether section 128 alters or in any way 
modifies section 39. The former section provides that : " The parties 
" or their pleaders shall bring with them, and have^in readiness at the first 
"hearing of the suit, to be produced when called upon by the Court, alUtheir 
" documentary evidence of every description which may not already have been 
** filed in Court, and all documents, writings,^ or other things which may have 
" been specified in any notice which may have been served on them respectively 
" within a reasonable time before the hearing of the suit ; and no documentary 
evidence of any kind which the parties, or any of them, may desire to produce 
shall be received by the Court at any subsequent stage of the proceedings, un- 
" less good cause be shown to its satisfaction for the non-production thereof at 
"the first hearing." In interpreting this section some of the learned Judges 
appear to have not attached sufficient importance to the distinction between 
the words employed in the two sections. In section 39 the word used is 
"produce," in section 128, "file." Bearing in mind, then, the distinction be- 
tween these words, the two sections are not incompatible with one another. 
Section 39 provides that all documents shall be produced at the first heating, 
and section 128 applies to documents which have been produced, but not filed. 
There is a discretionary power vested in the Court with reference to the reccp- 
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tion of documents, and I am inclined, in cases of bond fide applications, to exet« 
else it largely. 



^ Anund Chunder Banorjee v. Woomess Chunder Roy. 

Act VIIL of 1 8^9 — Attendance of witnesses on settlement of issues* 

Act VIIL of i8s9 confers no authority upon a Judge to issue summonses to 

a witness to attend on the settlement of issues. 

The written statements must be prepared with great care and deliberation so as 

to dispense altogether with parol evidence, 

Mr. Justice Wells made the following remarks with reference to the attend- 
ance of witnesses in cases set down for settlement of issues. I suspended my 
opinion in two cases in which applications were made for summoning witnesses; 
to attend to give evidence on the settlement of issues, as I was anxious to con- 
sider the several sections in Act VIII. of 1859 regulating the practice as to^ 
summoning witnesses; and, having looked carefully into the sections, I am of 
opinion that the applications must be refused. The applicant in one case grounded 
his application on section 162, which provides for the enforcing of the attend- 
ance of a party to a suit as a witness, for whose attendance special grounds 
have been shown lo the satisfaction of the Court. I am clearly of opinion 
that this section does not apply to cases where the summons is for the settle- 
ment of issues only, but to cases coming on for final disposal either m 
the first instance or ^^ after" the settlement of issues ; and I am confirmed 
in this view of section 162 by thd language used in the following section, 
which enables the Court to give the party an opportunity to show cause why 
he should not attend and ^^ give evidence ;" that is, give evidence at the hearing^ 
of the suit on the merits. Section 149 enables parties or their pleaders to 
obtain, on application to the Court, summonses to witnesses at any time after 
the issue of the summons to the defendant, if the summons be for the' 
final disposal of the suit, or "^/^r"the issues have been recorded, if the 
summons to the defendant be for the settlement of issues only ; so that 
witnesses are not to be summoned till after the issues have been recorded,^ 
if the summons to the defendant be for the settlement .of issues only.- 
Section 125 empowers the Court to examine parties or their authorized 
agents, and this power is confined to the Court ; for it never could have 
been intended to confer on a plaintiff or defendant the power of sum- 

Hy. VoL I.— 20. 
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ttoning the opposite party to give evidence on the settlement of issues. 
This section should be read in connection with section 127, which clearly and ^ 
distinctly limits the power of examination to the Court, and with the Court 
alone rests the power of summoning parties ; and that discretionary power can 
only be exercised when the party or his authorized agent cannot supply any *. 
farther Information required by the Court and not disclosed in the written 
statements. Section 139 empowers the Court to frame the issues from the 
written statements to be preparedundersectioni23/'<2^^;i^r^jxar>'''fromthe 
oral examination of the parties or their authorized agent. Section 1 5 1 provides 
for the payment of witnesses summoned under section :49. And under 
section 152 it is necessary to specify in the summons the purpose for which 
the attendance is required ; and the expression ^^for the purpose of giving evi- 
dence^^ or " to produce a document^^ refers to an attendance at the hearing of the 
suit on its merits. Sectioiis 149, 151, and 152 relate exclusively to witnesses 
to be summoned when the suit comes on for final disposal. Section 166 
enables the Court, if it shall think it necessary for the ends of justice to 
examine any parly to a suit ^^ of its own accord in any stage of the suit" This 
discretionary power is to be exercised, not at the instance of any party, but as 
a voluntary act of the Court induced by considerations of necessity. Section 
172 provides when and how witnesses, including parties to a suit who have 
been summoned as witnesses, are to be examined ; and, according to this 
section, the evidence of all such witnesses is to betaken *' on the day appointed 
for the hearing of the suity' which I understand to mean the hearing on the 
merits. It has been suggested that, under Act VIII. of 1859, the Mofussil 
Courts have in some instances allowed sun^monses to witnesses to attend on 
the settlement of issues ; if this really be the case, I have no hesitation in 
saying that the Courts below have exceeded their jurisdiction. There is a 
great objection- to disclosing the names of witnesses weeks before the case Is 
finally disposed of, as it would in many instances enable an unscrupulous 
plaintiff or. defendant to tamper with such witnesses, and to meet the case of 
the opposite party with fabricated evidence. It would, moreover, entail a 
double expense upon parties if they were expected to produce their witnesses 
an the settlement of issues as well as at the final hearing, 'and would, 
at the same time be extremely harassing to witnesses, and especially witness- 
es living at a distance if they had to attend on two different occasions. The 
written statements niust be prepared with great care and deliberation so 
as to dispense altogether with parol evidence. I desire it to be clearly 
understood that this judgment is not intended to limit or interfere with the 
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discretionary power to be exercised under sections 12$ and ia6 In the examina- 
tion of the parties or their authorized agents. • 



F. Barrow vs. Hugh Trevor Pollock. 

Sec/ton 8g, Act VIIL of i8^g — Compromise — Remission of Fees* 

Section gS, Act VIIL of 1859* ^' applicable only to Mofussil Courts, and a 
Judge exercising the ordinary original jurisdiction of the High Court has no 
power to remit fees under any drcumstanns. 

Mr. Justice Wells : — In this case an application was made under section 98, 
Act VIIL of 1859, for a remission of fees under the following circumstances. 
The plaint was for ihe recovery of a sum ol money due on a promissory note. 
The hearing, which had been fixed for the i ith August, was postponed at thq 
request of both parties, and the suit was subsequently compromised before 
the settlement of issues. Under section 98 of Act VIIL of 1859, where a suit 
is adjusted by mutual agreement or compromise, or satisfaction of the plaint- 
iff's claim, the Court is empowered to grant, on the application of the plaint- 
iff, a certificate authorizing him to receive back from the Collector the ful) 
amount of stamp-duty paid on the plaint, if the application shall have been 
presented before the settlement of issues ; or half the amount, if* presented at 
any time after the settlement of the issues and before any witness has been 
examined. This section is applicable to the Mofussil Courts, but is inapplica- 
ble to this Court for the following reasons. In the Mofussil Courts the plaint- 
iff is required, at the time of filing his plaint, to pay a 8tamp*duty on the 
value of the suit, which in this Court would be tantamount to requiring a 
plaintiff to pay in advance the '^ entire *' fees payable in a suit. It is but reason- 
able, therefore, that when a suit is cut short by a compromise the *' whole" 
stamp duty paid in expectation of the suit being prosecuted to a decree 
should not be retained; and hence it is that when a suit is compromised, 
and nothing is done by the Court beyond issuing a summons, the full amount 
of the stampt-duty is refunded ; but when the compromise is delayed till after 
the settlement of issues, only half the amount of stamp-duty is refunded, the 
other half being retained for the work done. In this Court a different system 
prevails : the suitor is not required to make any payment or deposit in ad- 
vance, and is only charged for the steps taken in the suit ; so that at whatever 
stage a suit is compromised he is only required to pay the fees actually in- 
curred up to that time, .The fees belong exclusively to Government ; and as 
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MCtion 98 is inapplicable to this Court, the Judges have no power to remit 
anyrfees under any circumstances. Application refused. 



BiBEE KULSOON Z^^.' BlBEE AMEERUNNESSA. 

Ejectment title proved — A Hehahil Ewaz or deed of gift made in contemplation 

pf marriage is not a revocable instrument, 

Mr. Clarke for the plaintiff. 

Mr. Doyne for the defendant. 

i ' V Mr. Justice Wells : — This is a suit for possession of a piece of land to which 
Ihe plaintiff claims to be entitled under a Hehahil Ewaz, or deed of gift, execut- 
ed- by the defendant in favour of the plaintiff on the 14th day of January 1857. 
It is admitted that on the 3rd of January 1857 the defendant executed a deed 
of gift of the land in question in favour of the plaintiff in contemplation of 
her intended marriage with the defendant's son, and that on the 14th of Jan- 
uary, the day of the marriage, Shaik Rohomuttollah, the plaintiff's father, 
refused to accept the deed of the 3rd of January, on the ground that it was 
void according to Mahomedan law, because it had not been executed on the 
day of marriage, and demanded a fresh deed. It is alleged on the part of 
the plaintiff that the deed under which she seeks to establish her claim was 
then given ; but this is denied by the defendant, who states that when the 
second deed was brought to her, she declined to execute it, and that it was 
never executed either by herself or by her authority. The issue I have to 
try is^ whether the plaintiff is entitled to recover possession of the land and 
premises mentioned in the plaint. The (Parties and the witnesses to both 
deeds were all at one time on friendly terms. Shaik Meah Jaun, the grand- 
father of the plaintiff, is allied to the defendant, not only by the marriage of 
the plaintiff with the defendant's son, but also by another marriage; and 
Although he takes a particular interest in the plaintiff as his grandchild, it is 
clear that at one time he had the confidence of both parties, for he appears to 
have attended Mr. Homfray's office with the defendant's husband in reference 
to the execution of a cognovit. He played a prominent part in the transac-. 
tions, and was not only present at. the execution of the first deed and first 
Mooktearnamah, but also of the second deed and second Mooktearnamah, and 
speaks to the. solemn declaration made before the Magistrate as to both 
Mooktearnamahs, The next witness to the deed, Shaik Rohomuttollah, the 
father of the plaintiff, is dead. If he had been alive, he would have been a. 
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most important witness, and this action would probably never have been 
brought. He took an interest in the. settlement of the property mentioned 
in the letters marked C and D ; and although, as pointed out by the learned 
Counsel for the defendant, these letters refer to other property than that 
comprised in the deed, they, nevertheless, have an important bearing as to the 
intention :of the parties in making the first deed. What was intended by the 
defendant and her husband Moulvie Ahmed was, that a settlement should be 
made on account of their son's inability to maintain a wife. Mr. Doyne say^ 
that these letters show that there were disputes between the father of the 
plaintiff and the husband of the defendant from the beginning, and that the 
defendant's husband intended throughout to play fast and loose and to get 
a certain portion of his wife's property settled instead of his own, which it 
was his object to save ; but even in that view of the case it is clear that he 
wanted to settle some property. Jt has also been stated that it was intended 
by the parties that this settlement should be a mere temporary arrangement. 
I can understand a father making an allowance to a son following the pro- 
fession of the law or some other profession, till he was able to support 
himself ; but that is not the character of the present settlement, which was 
made in contemplation of an intended marriage, and is absolute in its 
terms. From my experience in this Court I think I may say that I never 
met with any class of persons so particular in dealing with landed property 
as Mahomedans. And it does not appear to me possible that the defendant's 
husband, who was formerly law-officer of the 24-Pergunnahs and of the 
District of Burdwan, could have thought that it was open to him, at the 
end of six months or any other period, to cancel at will a deed such as 
this is. He has stated that it Vas the intention of the parties to cancel 
the deed as soon as his son was able to support himself; but Mr. Doyne has 
properly repudiated the notion that a document of this character, when 
once executed, could be trifled with. The execution of the first deed is an 
admitted fact; and the plaintiff relies upon it as showing that the proba- 
bilities of the case are all in her favour, inasmuch as the second deed is» 
with the exception of th*e date, in all respects the same as the first; the 
one, in fact, being a copy of the other. It is unnecessary for me to express 
any opinion as to the validity of the first deed, because I am satisfied 
that the second deed is valid and binding as against the defendant. 
It appears that on the 14th of January the parties met at the house of Shaik 
Rohomuttollah with a view to the celebration of the marriage, and that 
Shaik Rohomuttollah was on that day dissatisfied with the. position pf 
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things. Believing that the first deed was void, he wished to have another 
deed substituted for it; and it was in consequence of the action taken by 
him that the second deed was prepared. The second deed is, word for word, the 
same as the first deed ; and I take it that it was copied from the first deed 
on the day of the marriage. Shaik Rohomuttollah has passed away; but 
what could have induced him to proceed with the marriage if he believed 
that the first deed was invalid, and that the second, which he had caused 
to be prepared for the protection of his daughter, had not, as alleged by 
the defendant, been executed by her ? Mr. Doyne says that as the marriage 
feast was prepared, and all parties were present, it would have been a disgrace 
to the plaintiff if the marriage had not taken place, and that the con- 
sequent pressure upon Shaik Rohomuttollah was so great that he was obliged 
to consent to allow the marriage to proceed, notwithstanding that the second 
deed, had not been executed. But that argument cuts both, ways: it ap* 
plies with equal force to the defendant, upon whom the amount of pressure 
was as great as upon the plaintiff's father. And it is to be observed that 
the marriage was in all respects a desirable marriage, because the plaintiff 
was a iyoung lady possessing a certain amount of property, and occupying a 
respectable position in life. 1 think it more than probable that as the de« 
fendant executed the first deed, she also executed the second. If she executed 
the first deed of her own free will, a very slight pressure would be required 
to induce her to execute a similar conveyance on the day of the marriage. 
But Mr. Doyne says : " My client refused to do it. She refuses still, and 
has always refused, and I refer to her evidence/' Bat then comes one of 
the most important facts in this case, viz., the declaration before the Ma- 
gistrate. Moulvie Ahmed has denied the •execution by his wife, and the 
production by himself before the Magistrate, of the second Mooktearnamah, 
He has said in his examination-i n- chief : "Shortly before the wedding I 
" went before the Magistrate to get the first paper registered in the name of 
"Meah Jaun. I did not go to the Police seven days after the marriage* * * 
"As far as my recollection goes, I went to the Police one day when the 
" business was not done, and I went again on the following day. I never went 
"to the Police after the wedding regarding the wedding/' I thought, until I 
saw the first Mooktiarnamah, that the second Mooktearnamah (making men- 
tion, as it does, of a previous Mooktearnamah) had reference to the. first deed* 
If a fraud has been committed, by whom and when was it concocted ? Was it 
concocted by Meah Jaun ? And was it concocted by him immediately after the 
marriage when all parties were friendly, and when the plaintiff was. living with 
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her husband's parents ? Mr. Doyne has observed upon the fact, that Meah 
Jaun stated in his examination-in-chief that the Mooktearnamah was executed 
on the day of the marriage, and produced before the Magistrate on the same 
day, whereas it appears that it was produced before the Magistrate on a subse- 
quent day. Meah Jaun was certainly in error as to the day on which the 
Mooktearnamah was produced before the Magistrate, and he has in his cross- 
examination admitted that he did not remember the day. I believe the second 
Mooktearnamah was executed on the 14th of January, and that the date was 
afterwards altered to the 21st. Why it was so altered is not disclosed by the 
* evidence. It appears from the declaration written on the Mooktearnamah that 
Moulvie Ahmed and Dost Ally appeared before Kissorychand Mitter, the then 
Junior Magistrate of Calcutta, on the 21st of January 1857, and, having pro- 
duced the Mooktearnamah y declared that they had seen Ameerunnessa (the 
defendant) execute it. The declaration itself, and the entry made in reference 
to it in the police book, show that the declarants and the Magistrate had met 
face to face. If they had not seen each other, would the Magistrate have 
signed that declaration, or permitted that entry to be made ? It was not 
necessary to identify the parties, as was the practice when the parties were 
strangers to the Magistrate; for Moulvie Aiimed has admitted that he and the 
Magistrate were acquainted with each other. After it was made clear that 
Moulvie Ahmed had appeared before the Magistrate, he was discarded by Mr. 
Doyne, who stated that at the time Moulvie Ahmed appeared before the 
Magistrate he wanted to .protect his own property and to make over his wife's. 
That supposes that he was at that tiihe committing perjury and forgery 
against his own wife. Mr. Doyn| calls upon me to remember that the defendant 
was his client, and not Moulvie *Ahmed. But who is Moulvie Ahmed that 
his wife is to treat him to-day as capable of committing perjury and forgery 
against her ? If Mr. Doyne had proved that the husband was at enmity with 
his wife from the beginning of this transaction, then he would be entitled to 
say: "You must, in considering the case, separate the two." But when it 
appears that Moulvie Ahmed has never lost his wife's confidence, on the 
contrary that he has step by step acted as her agent in this and a previous 
suit, how can it be said that Moulvie Ahmed was adverse to his wife, and must 
be treated a^ an adversary ? Moulvie Ahmed is utterly to be disbelieved. He 
has now, at the eleventh hour, turned against his daughter-in-law, in order to 
get rid of her claim to his wife's property, and he has had the hardihood to 
come before me and deny upon his solemn oath that he attended before the 
Magistrate, and made the declaration as to the execution by his wife of the 
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second MookUarnamah^ which there can be no doubt that he did make. I 
believe he made the declaration, in tending, at the time to do what was right, 
though he has since thought proper to pursue an opposite course. The defendant 
in her evidence states, that the plaintiff, after her marriage, went to live with 
her, and that accounts for her not being put into immediate possession of the 
property. It is not likely that she would, while living with her mother-in-law, 
think of irritating her by asking for a change of possession. It is more likely 
that she was unwilling to assert her right to possession till the death of the old 
lady. I cannot help thinking that in consequence of some quarrel the plaintiff 
left the house of her mother-in-law, and went to her father's house, and that 
it then occurred to the. defendant to dispute the gift which she had made. . It 
is necessary to consider by whom the execution of the second deed was wit- 
nessed. The first witness is Meah JauUj and it is due to him to say that he 
has acted fairly throughout. He is an old man without any interest beyond 
the interest he takes in his grandchild, for he takes nothing under the deed. 
Mr. Doyne has made no observation upon him, except that he is a hostile 
witness. But so far from being hostile, Mr. Homfray has stated that after he 
bad received from Mr. Good^ll the letter of the 4th of June, Shaik Meah Jaun 
had come to his office wi^h Moulvie Ahmed with a view to bringing the parties 
to a settlement. The eunuch has stated that Shaik Meah Jaun was a witness, 
and that his name appeared upon the deed ; but he afterwards explained the 
mistake by saying that No. 5 in Arabic is like Shaik, and so he thought it must 
be Shaik Meah Jaun ; and I am bound to say tha( the Interpreter, Baboo 
Shamachurn, whom I have consulted', has confirmed the statement that No. 5 
in Arabic is like Shaik. Mahomed Ufzul was not present to see the document 
executed : he is an outside witness. Meah Jaein says he is ill. As he is a friend 
of Moulvie Ahmed, why has he not been called by the defendant ? Mr. Clarke, 
has called the defendant's husband, though he was not bound to do so ; and Mr. 
Doyne thinks that* Mr. Clarke ought also to have called the plaintiff's 
husband; but that, in my opinion, ought to have been done by .the defend- 
ant^ as it appears that her son, the plaintiff's husband, is living with his 
parents, and not with his wife. Dost Ally has not been called, and his absence 
is immaterial, as Moulvie Ahmed who appeared before the Magistrate has been 
called. It appears that differences having sprung up, Mtah Jaun about a year 
ago coinmenced proceedings on behalf of the pldintiff against the defendant. 
What was the conduct of Moulvie Ahmed in that action ? He was willing to 
admit that the plaintiff was entitled to the premises in dispute, and was 
willing that his wife should execute a cognovit recognising the right of the 
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plaintiff. Does this not show that Monlvie Ahmed knew at the time that 
his wife had executed the second deed, and that he bad appeared before tke 
Magistrate? At any rate it shows that he was not then prepared to deny 
the deed. Mr. Homfray had an idea that a cognovit was not a proper dpca* 
ment in an ejectment suit. I do not icnow why he thought so. If Mr. 
Homfray had gone to the lady, and said, '' Yoar husband has instructed me 
to bring this to you ; '' and if she had said to him, '' Why should I sign it ? I 
never gave him authority to get a cognovit prepared. I never executed 
that deed" — such evidence would have carried great weight. But, unfortu- 
nately, Mr. Homfray, acting upon his erroneous idea as to a cognovit, did not 
go to the lady, and we have therefore nqt the evidence which would havi 
been so important. I am not prepared to accept the defendant's evidence 
as to the surrender to her of the first deed and first MoekUarnamah. ClingtBg; 
as she does, to the possession of this property, she has brought herself to 
swearing what I believe to be untrue. Upon the whole, I have come to 
the clear conclusion that the second deed was executed by the defendant 
before her husband, son, Meah Jaun, and the eunuch. I find the issue in 
favour of the plaintiff, and decree possession with costs. 



Rajroopram vs. Buddoo. 



Bailment^^Hpondii'^Endortimeni^^Hindoo Law and Custom of Natm 

Merchants* 

A party who receives a hoondee /hf a particular purpose must apply the same 
accordingly f and neither he nor any third party knowing the facts can, by 
afterwards receiving the amount, detain the same from the principal. 

a 
• 

Query : Whether a hoondee made payable ** to order " is, according to Hindoo law 
and the custom of native merchants, negotiable without a written endorsement 
by the payee. 

Mr. Bell and Mr. Paul for the plaintiff. 

Mr^ Doyne and Mr. Graham for the defendant. 

Mr. Justice Wells : — This is a suit instituted for the recovery of Rupees one 
thousand, the amount of a hoondee drawn at Jungeepore by the defendant's 
father upon his firm in Calcutta, then carrying on business under the name 
of Moolchund Hurruckchund. The plaint states that the plaintiff is the 
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fiajree and koldei of the hoonde^, . and has not been paid the amount of the 
iMmdee by the ddEendant. The following issues have been settled : 

1. Whether the defendant's father was the drawer of the hoondee men- 
thmed m the plaint. 

2. Whether the plaintiff was the holder of the bill at the time of the 
commencement of this suit. 

3; Whether the plaintiff received payment of the hoondee before the 
commencement of this suit. 

It appears from the evidence adduced in the case that in the month gf 
Jaaoary i860 one Kritarrock Pundit and Ramsohye Buckit, of Jungeepore, 
were f(Mrmerly in partnership as cloth merchants, and employed as their 
agents a firm in Calcutta trading under the name of Savaram Khosaulchund. 
In the month of November i860 the partnership of Kritarruck and RamAohjjs 
was dissolved, and Savaram Khosaulchund received notice of the dissolution. 
In the earty part of July ii^6i the plaintiff, being the authorised agent of 
Kritarrucki and also having an indirect interest in the firm to the extent of a 
four-anna share, came to Calcutta, and brought with him the hoondee ii^ ques* 
tion* The plaintiff delivered the hoondee to one Gopaiil, the gomastah of Sava* 
ram Khosaulchund, without having endorsed the same, and at the same time 
i^equested Gopaul to purchase cloth, to be paid for out of the proceeds of the^ 
hoondee. On the 9th of July the plaintiff called upon Gopaul at the cooteeof 
Savaram Khosaulchund, and on that occasion the plaintiff was informed by 
Gopaul that the hoondee had been taken in part-payment of an outstanding 
debt due from the old firm of Ramsohye and Co. . On the same day the plaiqt- 
iS also called at the cootee of Moolchund Surruckchund, and informed one 
Gyanchund, the mooneeb of that firm, of the circumstances attending the 
delivery of the hoondee to Gopaul ; and the plaintiff, at the same interview, 
requested Gyancbond not to accept the hoondee for payment* There was 
evidence in the case that the plaintiff called again at the cootee of Moolchund 
Hurruckchund, avowedly for the purpose of delivering a formal written notice ; 
but, owing partly to the carelessness and forgetfqlness of the person who 
prepared the notice, the contents of the document were not satisfactorily 
proved. On the day the hoondee fell due, viz., the 14th July, the plaintiff 
called at the defendant's cootee, and was then informed by Gyanchund that 
Gopaul had received the amount of the hoondee. Gopaul Doss and Gyanchund 
were called for the purpose of contradicting the testimony of the plaintiff; 
and ^t tbe conclusion of the case I unhesitatingly adopted the evidence of the 
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plaintiff, and ahog^Mher di^ci'edited that of Gopanl and Gyanchand. I am 
clearly of opinion that these two persons combined together for the purpose 
of depriving the plaintiff and his partners of their just rights in respect 
of that hoondee; and the fact of Gyanchund paying the bill without any 
endorsement by the plaintiff is strongly corroborative of the view I en« 
tertain as regards the conduct of Gyanchand. Mr. Graham, on behalf of 
tbe defendant, contended that, according to Hindoo law and the csstdm 
of native merchants and brokers, a hoondee containing, as in the prep 
sent case, the following words, " pay the balance in Company's rupees 
to the order of Rajroopram, after ascertaining and taking precaution," is nego- 
tiable without a written endorsement ; the word translated as " order " having 
a signification not necessarily importing, as with us, " a writing." It H clear 
that, according to the law of England, a bill of exchange containing snch 
words would not be negotiable without first being endorsed by the payee. If 
in this case I had not found, as I have done, that Gyanchund received due 
notice from the plaintiff not to accept the hoondee, the question raised by 
Mr. Graham would have presented a very difficult aspect ; but it can hardly 
be contended that, under the circumstances of the present case, Gyanchund 
was justified in accepting the hoondee. A person who receives a bill for a 
particular purpose must apply the same accordingly ; and neither he nor any 
third person '' knowing the facts** can, by afterwards receiving, the amount, 
detain the same from the principal : see Lloyd vs. Howard^ 1 5 Q. B. 995* In 
the case of Buchaniu vs. Findlay, 9 B. and C. 749, Lord Tenterden said : 
'' If goods or bills are deposited for a specific object, and the bailee will not 
perform the object, he must retv^rn them. The property of the bailor is not 
divested or transferred until the o'bject is performed." See 'also the case' of 
K€y vs. Flinty 8 Taunt, ai. So that, independently of the question of 
endorsement by the payee, I am of opinion that the plaintiff is entitled to 
the judgment of the Court, and I find all the issues in his favour. 



I »58 ) 
Dbnonauth Ruckit v. Muttv Lall Paul. 

Mojussil Practice — Attachment and Sale. 

Tki words " attachment and salef in section 90^ of Act VIII. of §859 o^ 
lo he taken together ^ emd not distrihifwely ; and^ taken in ^thai sense, it is 
ekar that a sale of mortgaged premises is to follow an attachment, and is 
not to be an independent proceeding unconnected with a previous attachment. 

The wordf " otherwise as the case may be " in section 212 mean that the mode of 
execution is to be adapted in each case to the nature of the particular relief 
sought to be enforced under the decree. 

Mr. Eglinton for the plaintiff. 

Mr^ Justice Wells .-^-Thx^ is a suit by a mortgagee for an account of the 
mortgage-debt and sale of the mortgaged premises. The defendant has waived 
his right to be allowed the usual time to redeem, and has consented to an 
/' immediate" sale of the premises and payment of the amount claimed to be due. 
And, with reference to the form of the decree^ the Registrar has suggested the 
questioui whether the premises can be sold under Act VIII. of 1859 without 
being first attached ? 

The intention of the Legislature is to be collected from the chapter on 
execution of. decrees. 

By section 201 » if the decree be for money, it shall be enforced by the im- 
pfisonment of the party against whom the decree is made, or by the " attach- 
ment and sale" of his property, or by both if necessary. By section 200, If 
the decree be against a party as the representative of a deceased person, and 
such decree be for money to be paid out of the property of the deceased 
person, it may be executed by the ** attachment and sale " of such property. 
The words " attachment and sale " are to be taken together, and not distri- 
butively ; and, taken in that sense, it is clear that a sale is to follow 
an attachment, and is not to be an independent proceeding unconnected 
with a previous attachment. This view is entirely borne out by the sections 
relating to sales. Section 249 prescribes the steps to be taken in cases of 
intended sale, and in doing so proceeds upon the assumption that the pro- 
perty to be sold has been already attached. This appears from the words 
** proclamation shall be made on the spot where the property is attached"'^'^* 
*' A written specification to the same effect shall be affixed in the Court-house 
** of the Judge who shall have ordered the sale, and in some conspicuous spot 
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** in the town or village in which the * afiachmeni * may have taken place." And 
if such proclamation and notification be omitted, and substantial njnry be 
caused thereby, the sale may, under section 256, be set aside. Section 263 
piovldes for the delivery of property sold '* after " attachment ; and in section! 
270 and 371 it is assumed that the property sold was ** previously*' attached. 

In conbidering this question it is not immaterial to notice the order in 
which a sale is placed in relation to an attachment. 

In order to enforce a decree, execution must be applied for under section 
207. The application is to be in the form given in section 212, and is to 
indicate the mode in which the assistance of the Court is required, whether 
by the delivery of prrpeny specifically decreed, the arrest and imprisonment 
of the person named, or attachment of his property, or" otherwise^ as the case may 
be** ' The words '' otherwise^ as the case may he ** must be taken to mean that the 
mode of execution is to be adapted in each case to the nature of theparticu- 
lar relief sought to be enforced under the decree. 

Attachment of the person or property, and of property, either by actual' 
seizure or by prohibitory order, is the '' only ** mode of execution contemplated 
by the Act, except where the delivery of the property has been specifically 
decreed and is sought to be enforced under sections 223 and 224. Under 
section 232, when the amount of the decree is to be levied from property, the 
Court, it would appear, has no option but to proceed by attachment; the 
words of the section being '' the Court ^ shall* cause the properly to be 
* attached* ** The manner in which the attachment is to be executed is pointed 
out in sections 233 — 239 ; th^i provision is made for the application of 
money or banknotes seized under attachment (section 242), for the appoint- 
ment of a manager of attached property, and postponement of sales for 
certain purposes (sections 243 and 244), and for the investigation of claims to 
aiiached property C2 46); and then we come to sales in execution of decrees. 

It is to be observed that the sales contemplated by the Act are sales ''in 
execution of decrees^* not sales directed by the decree itself, as in the present 
case. 

The decree will therefore be as follows : 

Declare, by and with the consent of both sides, that the plaintiff is entitled 
under the Bengallee instrument of mortgage, dated 22nd February 1 861, to 
the principal sum of Rs 700, and to the sum of Rs. 147*14, being interest on 
such principal sum at the rate of 12 per cent, per annum, calculated down to 
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this date (naking together the sum of Rs. 847-14), and to interest on the 
said sum of Rs. 8^7*14 at the rate of 6 per cent, per annmn from this date to 
the date of payment of soch last-mentioned sum ; and is also entitled to his 
costs of this suit (to be taxed by the Taxing Officer of this Court), and to in^^ 
terest thereon |it the rate of 6 per cent, per annum from the date of taxation 
to the date of payment thereof. And let the defendants pay to the plaintiff 
the said sum of Rs. 847-149 with interest as aforesaid, and the said costs when 
taxed with interest as aforesaid. 

' As soon as the decree is drawn up, the plaintiff will be in a position to 
apply to have it enforced by attachment and sale of the property. 

Kasim Shaw vs. Unnodapersaud Chatterjee and another. 



Ejectment — Defendants in the position ofpurchasers ^^ pendente lite " with notic 
Doctrine 0/ ^^ Lis pendens" — Has a wider operation here than in England--^ 
Is applicable to natives of this country -^ Distinction hetwmn equitable 
lien created " pendente lite " and an absolute sale. In the latter case, though 
not in the former^ it is necessary to institute afresh suit, 

Mr. Graham and Mr. Woodroffe for the plaintiff. 

The Advocate-General and Mr. Bell for the defendants. 

Mr. Justice Wells: — In this case the plaintiff seeks to recover possession of 
246 parts put of 288 parts of the land and premises No. 14, Smith's L^ne, Tol- 
tollah, in Calcutta, and to which 246 parts the*plaintiff was declared to be enti- 
tled by a decree of the late Supreme Court on its Equity side, bearing date 
the 30th of. January 1862, and made in a certain original, and revived cause, 
wherein Bibee Woozeerun and Kasim Shaw were plaintiffs and Khoodee Bibee 
and another were defendants. It being admitted that the present defendants, 
though not parties to that suit, derived their title from Khoodee Bibee, who 
was a party, the following issues were framed : 

I. — Whether the decree mentioned in the plaint is binding as against the 
defendants, who were purchasers from Meer Tonoo«. who purchased from 
Khoodee Bibee, a defendant in that suit. 

a, — Whether the pkintiff is entitled to recover possession of 246 parts 
out of 288 parts of the land and premises mentioned in the plaint* 



{ i6i ) 

The case resolves itself into a question of law and fact, and I pi:opose^ 
consideri fimly^ whether the plaintiff has established his claim by general 
evidence independent of the decree ; and, secondly ^ whether die decree is bind* 
Jxjo^ on the present defendants. 

This is a suit Instituted under Act VIII. of 1859. The plaint was filed on 
the 2nd of December last, and I am now able, on the 31st of January, after a 
hearing of three days, to jnake a decree final in its nature, as far as this Court 
is concerned. The time occupied by this suit presents a remarkable contrast 
to the time occapied by the former suit, which was commenced on the 28th of 
May 1853, was referred to the Master on the 24th of April 1854, continued 
in the Master's office up to the ist of October 1861, and was not disposed of 
(though the question to be determined between the parties to that suit was 
precisely the same as that in issue between the present parties) till the 30th 
of January 1862, the date of the final decree. 

The plaii^tii! has put in, as evidence of his title, a conveyance from 
Koorsdiee Bibee to Ahmed Kobeer, and his case is that he is the surviving 
son of Moonshee Habiboollah Shaw and Bibee Woozeerun, who were married 
in the nicca form ; that he was a posthumous child, and was bom three 
or four months after his father's death, which happened on the 24th of July 
1852; that the property in dispute belonged to Habiboollah, having been 
purchased by him from Kooranee Bibee in the benamee name of Ahmed 
Kobeer, who was the Registrar of the Mahomedan College and the intimate 
friend of Habiboollah; that his right to this property has been already 
established by the decree in the former suit; and that the defendants are 
boand by the decree^ inasmuch* as they claim through Khoodee Bibee, who 
was a party to that suit. The defendants, on the other hand, have put in, 
by way of set-off . against the conveyance produced by the plaintiff, a 
conveyance from Kooranee Bibee to Urfee Bibee ; and their case is that the 
property belonged to Urfee Bibee, the mother of Habiboollah, having been 
purchased by her froni Kooranee Bibee ; that on the death of Uifee Bibee 
it went to her daughter and heiress Khoodee Bibee, who conveyed it to Meer 
Tonoo, from whom it was purchased by the defendants ; and in effect they 
traverse the whole of the plaintiff's case, with the exception of the date of 
Habiboollah's death; for they deny the genuineness of the conveyance to 
Ahmed Kobeer, the legitimacy of the plaintiff, and also that the property was 
the property of Habiboollah. The defendants have thus put in issue a serious 
question of forgery with reference to the conveyances, as it is quite 
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impossible that the two can stand together. The former suit was for the 
administration of the estate of HabibooUah. There is some mystery as to what 
did take place before that snit was instttuted, but as Khodee Bibee was the 
principal defendant, and sold the property, '* pendente lite,' it is clear she must 
have been in possession. The evidence, however, supplies no informajtion as 
to how she dealt with the property previous to the date of the conveyance, to 
Meer Tonoo, or how or when she obtained possession.^ And during the time the 
property has been in litigation the mother, the eldest son, and the widow of 
HabibooUah have passed away ; and I expected to hear Khodee Bibee's name 
mentioned as also being in the list of the dead ; and although there is no 
evidence, one way or the other, as to whether she is dead or alive, the 
presumption is that she is alive, especially as Mr. Bell has allowed the 
assertion made this morning by Mr. Graham, that she Is both alive and in 
Calcutta, to remain uncontradicted. If ajive, she would have been a material 
witness for the defendants, and could have supplied the most important 
information as to the property during the time it was in her possession and 
as to the circumstances under vhich she obtained possession of the property, 
as well as the circumstances attending the sale to Meer Tonoo. As the de- 
fendants claim through her it was their duly to have produced her ; but it 
does not appear that any attempt has been made to bring her here or to 
examine her under a commission, and her absence is wholly unaccounted for. 

The question whether HabibooUah died possessed of any property can 
admit of no doubt. The evidence, though not, perhaps, entirely free from 
inconsistencies, such as may be expected when the ingenuity of Counsel is 
exected in the cross-examination of witnesses, has convinced me that he had 
property at the time of his death. Akbar Ally, who was formerly a Persian 
teacher and was well acquainted with the parties, is the principal witness in 
reference to the execution by Kooranee Bibee of the conveyance to Ahmed 
Kobeer; and although he was subjected to a rigorous cross-examination, his 
evidence in the main remains untouched. He says he saw the deed executed, 
and became an attesting witness; that Shaik Runjoo, who has since died, 
was also present and attested the execution of the deed ; and that HabibooUah 
paid the purchase-money, and took away the deed ; and he has been in a 
remarkable manner corroborated in one particular by Ahmed Kobeer, the 

» 

native doctor, who, though called on behalf of the defendants to contradict 

the plaintiff's case, was so struck with the Urdu signature on the plaintiff's 

deed as to adroit at once that it was the signature of Shaik Runjoo. The 
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evidence of the other witnesses for the plaintiff, who have spoken as to pro- 
perty left by Hablboollah, is, equally with that of Akbar Ally's, clear, distinct, 
and on the whole satisfactory. It is important to see whether Hablboollah 
at the time of his death was in possession of these premises. Upon this 
point the plaintiff has called the tenants; and what do they say? They 
say that Hablboollah was their landlord, and received the rents down to his 
death. As independent witnesses their evidence is of the highest class, 
and is entitled to every consideration. In cross-examining the witness Azgar, 
the Advocate-General tried to get from him that he had been an attesting 
witness to a deed other than the one produced, and, with a view to elicit the 
contents of that deed, he put a question, which, however, was withdrawn on 
being objected to. This witness spoke of the purchase by Hablboollah of 
three distinct parcels of land on three different dates ; and I am not inclined 
to discredit him, as Akbar Sircar in his evidence has made mention of four 
parcds, and there is other evidence that there was more than one parcel. I think 
the plaintiff has proved that the deed to Ahmed Kobeer is a genuine docu- 
ment, and that it was made benamee for Hablboollah ; and he has also proved 
by unimpeachable evidence that Hablboollah was, up to the time of his death, 
in possesion of the property conveyed by that deed. To the objection diat 
that deed was not produced in the former proceedings is opposed the like 
objection as to the defendant's deed now produced for the first time. Both deeds 
in that respect stand precisely on the same footing, and there is nothing that 
can be said with reference to the non-production in the former suit of either 
that would not apply with equal force to the other. It is, however, to be 
observed that the plaintiff's deed, though an important document, is not 
essential to the success of his case ; and if it had no existence, and the defend- 
ant had succeeded in establishing his deed, that would not, in my judgment 
have altered the position of the plaintiff, who in that case would have been 
entitled to say that the deed was benamee for HabibooUah ; for, while there is, 
no evidence that Urf ee Bibee had any means of acquiring property, there is ample 
evidence that Hablboollah, though not a rich man, possessed the means o f 
acquiring property of a moderate value. The two deeds are in the same 
language, and are alike as to their contents, except that one is to the friend 
and the other is to the mother of Hablboollah. If the deed to the mother bad 
been in existence at the time it purports to bear date, it is not likely that its 
existence would have been ignored during the whole period of nine years that 
the former salt lasted. The defendants in that suit understood their interests 
better than to have been guilty of anything so suicidal. The non-production 

Hy. Vol. I.-2a. 
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of the plaintift s detdis capable of being accounted fox as the plaintiff was 
and is an infant, and his mother, who was joined with hitn as a plaintiff, was 
dispossessed soon after her husband's death, and may have been ignorant of 
the existence of such a document ; but the same thing cannot be said in refer- 
ence to the non-production of the other deed, for the defendants were under 
no disability, as was the case with the infant plaintiff ; and, being in possession 
of the property, were presumably in possession of all documents retating 
thereto. The doubt as to the genuineness of this document, which arises from 
Its non-production at a time when its production would have beei^ of vital 
importance to the case of the defendants, is confirmed by the absence of 
Khoodee Bibee, who, considering her relation to the defendants, ought to 
have been called by them as their principal witness. Mr. Bell has, in support 
of the deed to Urfee Bibee, referred to a passage in the state of facts filed by 
the plaintiffs in the former suit. The passage is this : ** The real property, so 
fas as it is known to the plaintiffs, consists of the following parcels, some of 
which were conveyed and are still standing in the benamee name of Urfee 
Bibee. " Then follows a description of property, including the property in 
dispute. The state of facts was substantially that of the plaintiff's mother ; 
and as it was not required to be verified, it was probably not prepared with 
the same amount of care that would be given to the preparation of an affida- 
vit or an answer;, and it would be a hard measure to hold the infant responsi- 
ble for any inaccuracies or mis-statements that may be found in it. But 
nothing of the kind has been shown, and the statement relied on by 
Mr. BsU, as being inconsistent with the plaintiff's case with reference to 
the deed to Ahmed Kobeer, will, if examine^, be found not to be so. The 
statement is not th^t all the real property, or the particular parcel in 
dispute, was conveyed to, and was standing in, the benamee name of 
Urfee Bibee, but that the real property, so far as it is known, consists 
of the following parcels, some of which were conveyed and are still 
standing in the benamee name of Urfee Bibee; it does not exclude 
the supposition that the property in dispute was not conveyed to Urfee 
Bibee, so that it might well be that it was iK>t comprised in so muck 
of the property as was conveyed to her. It is not unlikely that the plaintiff's 
mother, from the circumstances in which she was-placed by the conduct of the 
defendiants, was but imperfectly informed as to the facts relating to the teal 
property. She says that, '' so far as it is known,'' which implies an imperfect 
knowleclge ; and she also says that some of the real property was conveyed 
to (^4 wa^ standing in the name of Urfee Bibee, which is a general state- 
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ment, and points to no particalar parcel ; and I believe it was admitted diat 
some of the real property, other than the parcel in dispute, was and is stand- 
ing in the name of Urfee Bibee. The property in dispute is nowhere stated 
to be in the name of Urfee Bibee. It was suggested that the suspension of 
proceedmgs in the Master's office, which followed the execution of the convey- 
ance from Khoodee Bibee to Meer Tonoo, was owing to her having ceased to 
have any interest in this property ; bat this could hardly have been so, as it 
appears that the suspension of proceedings did not take place till three months 
after the date of that conveyance. In my opinion the suspension of proceed- 
ings Is attributable to an entirely different cause — one which has often pro* 
duced a similar result, namely, the inability on the part of Khoodee Bibee to 
supply the funds required to carry on vigorously a heavy and expensive litiga- 
tion in the Master's office ; and that this was so is rendered more than proba- 
ble by the fact that her own attorney was unable to obtain payment of the 
costs due to him without resorting to the extreme measure of levying the amount 
by the seizure and sale of one of the parcels. The next friend of the plaintiiF, 
who was called and cross-examined with some degree of severity, is entitled, 
from the manner in which he gave his evidence and other circumstances, to 
be considered a witness of truth. It does not appear that he has any interest 
in the suit beyond that of the friend and protector of the infant; and it is not 
likely that he could have been induced by any considerations of gain to 
assume the responsible position he occupies as next friend, especially when it 
is considered how small the property is, and how little will remain to the 
infant after the termination of the suit and the settlement of all accounts. 
His evidence is, that he was a .friend of HabibooUah, and that; seeing the 
infant trampled upon, he took him under his protection, and determined 
to assert hiis rights. The result shows that he adopted a wise and benevolent 
course. 

It having been proved that HabibooHah died possessed of property, it 
becomes necessary to enquire who are his heirs. It is admitted that if the 
property in dispute had been Urfee Bibee's, the plaintiff, if his legitimacy were 
established, would have been entitled to a moiety, and that Khoodee Bibee 
could not have conveyed more than the other moiety. The question as to 
the legitimacy of the plaintiff, though raised as one of the principal questions 
in th2 case, was rather given up by Mr. Bell after the plaintiff's witnesses 
had been examined. The evidence upon this point is very conclusive. Akbar 
Ally, Az^ar, and Mohobut Khan, the friends of the family, Mungle Dye, the 
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mldieife who as^sted on the occasion of the plaintiff's births Maria Rebeiro^ m 
near neighbour^ and Sunde* Bibee, the mother-in-law of Woaeerua's sister, 
who was present at the phtintiff's birth, which took place in her own house, 
have all spoken to the fact that the plaintiff was born within four, five^ or six 
months after the death of HabibooUah ; and I consider the evidence of Maria 
Eebeiro particularly trustworthy, as she is in no way connected with the 
parties, and is not even of the same religion. Mr. Bell objected to the admis« 
sibility of her evidence as to the statement made to her by Bibee Wozeerun, 
that she was with child at the time of HabibooUah's death, on the ground of 
its not being a declaration as to legitimacy ; but he did not press the objection, 
as It is clear that the declaration of a mother, since deceased, that she was 
with child at the time of her husband's death, is a declaration bearing directly 
vpon the question of legitimacy. Mr. Biddle, who was the plaintiS's attorney 
in the former suit, is dead; but his managing clerk was called, and his 
evidence is consistent with the fact that the child wa^ begotten m the lifetime 
of Habiboollah. The plaintiff, having established his legitimacy in the former 
suit, may very well have come unprepared to meet so serious a question in 
the present suit, but he has met it in the most satisfactory manner; and 
upon the evidence before me I have come to the clear conclusion that the 
plaintiff was born sometime within six months after the death of Habiboollah. 
It has been pioved that Bibee Wozeerun was married in the nicca form to 
Habiboollah; and there is no question that such a marriage, provided the 
patties were under no disability at the time of contracting the same, is valid 
according to Mahomedan law. It was suggested that Bibee Wozeerun was 
under disability at the time of her marriage jYith Habiboollah, inasmuch as 
she was at that time the nicca wife of another man, one Kurreem Istrywallah. 
It is not, however, necessary to consider the point, as it was afterwards 
abandoned. I reject the evidence of the defendants' witnesses. The native 
doctor's evidence is not only contradictory in itself, but is also opposed to the 
plaintiff's document, which I hdd to be genuine. The evidence of Meer 
Tonoo is very unsatisfactory. He is deeply interested in the issue of this case, 
as the property in dispute was conveyed to him by Khoodee Bibee, and was 
conveyed by him to the defendants ; and lest he should, in the event of this 
we being decided against the defendants, be called upon by them to return 
the purchase-money, he took care in his evidence to inform them how utterly 
unable he is to meet any demand. The evidence of the last witness, Dhone 
Bibee, was, I believe, discarded by the defendants' own Counsel. She was 
c^led to prove that an improper intimacy had existed between Akbar Sircaf 
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and Biboe Woaaeernn ; but ker evidence wts ralkes opposed, tbiin odietwise, 
to such an. imfmUtioQ. The plaintiff has proved bis legtiimftcyand his rigbt 
tx> this property, and be is therefore entitled, independently of the question 
of Hs pmdtnSf to have the second issue tound in his favour. 

In determining the first issue it is necessary to consider what is the 
doctrine of lis pendens. The doctrine is accurately stated by Mr. Justice 
Story as follows : " Every man is presumed to be attentive to what passes 
" in the Courts of Justice of the State or Sovereignty where he resides, and 
" therefore a purchase made of property actually in litigation pendente life 
^* for a valuable consideration, and without any express or implied notice in 
*' point X& fact, affects the purchaser in the same way as if he had such 
"notice; and he will accordingly be bound by the judgment or decree in 
" the suit." {Story* s Equity Jurisprudence, section 405.) In England the 
doctrine has a narrower operation ; for there lis pendens^ unless registered, 
would not bind a purchaser or mortgagee without express notice (2 Vic, cap. 
ii, s. 7). The statutable provision, however, which requires lis pendens to be 
registered in England, does not extend to this country, and therefore the 
doctrine has a wider operation here. 

The rule of lis^pend^ns is that a purchaser pendente lite i« bound by the 
decree made against the person from whom he purchases. {The Bishpp of 
Winchester vs. Paine, 11 Yes. 194.) Ordinarily, it is true the decree of a 
Court binds only the parties and their privies in representation or estate* 
But he who purchases during the pendency of a suit is held bound by a 
decree that may be made against the person from whom he derives title« 
The litigating parties are exempted from talking any notice of the title so 
acquired^ and such purchaser need not be made a party to the suit. Where 
there is a real and fair purchase without any notice, the rule may operate 
very hardly. But it is a rule founded upon a great pubHc policy, for other* 
wise alienations made during a suit might defeat its whole purpose, and there 
would be no end to litigation. And hence arises the maicim *' Pendente lite 
nihil innovitur^* the effect of which is not to annul the conveyance, but only to 
render it subservient to the rights of the parties in the litigation. As to the 
rights of these parties, the conveyance is treated as if it never had any 
existence, and it does not vary them. A lis pendens^ however, being only a 
general notice of an equity to all the world, does not affect any particular 
person with a fraud, unless such person had also special notice of the title 
in dispute in th^ suit. {Story* s Equity jurisprudence ^ section 406.^ 
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It is si^;gt8ted that in oonveyiag to Meer Tonoo, Khoodea Bibee acted in 
collusion with the next friend in the former suit, and that that circamstance 
is sttffiQient to create in favour of the defendants an exception to the general 
rule of lis pendens. There could have been no collusion with the plaintiff 
himself as he is an infant, and there is no evidence of collusion with the next 
friend. The suspension of proceedings in the Master's office, from which I am 
expected to infer collusion, has, I thinlc, been accounted for; at any rate, 
it can only be treated as a circumstance of suspicion : it does not amount 
to proof. Khoodee Bibee was represented by a respectable Solicitor, and it 
is impossible to suppose that he would, however anxious to serve the interests 
of his client, have lent himself to anything lil^e a fraudulent act. 

A purchaser pendente life for valuable consideration and without notice 
was, prior to 2 Vic, cap. 11, bound by the decree, although the lis pendens 
had not been registered, and also by an interlocutory decree or a decree lo 
account {Tudor* s Leading Cases, Vol. II., p. 53). And if a ^VLTch2i%tx pendente lite 
for valuable consideration ayiM^«/ notice would have been bound by the decree, 
d fortiori ^XQ the defendants bound, as they stand in the position of purchas- 
ers /^^^»/^ lite lot valuable consideration with notice; for they claim through 
Meer Tonoo, who, as appears from his own evidence, was not only present 
when the pretended conveyance to Urfee Bibee was executed, but was a pur- 
chaser pendente lite with notice. To affect a purchaser there ought to be a 
close and continued.prosecution of the /li ^^«</^«x {Preston vs, Tubbin, i Vem. 
t86) ; and in the present case I find that there was a close and continued 
prosecution of the lis pendens up to the time of the purchase. The suspension 
of proceedings did not talce place till long* afterwards. The pendency of a 
suit will not prevent the defendant from selling the property, the subject 
of the suit ; but the purchase will in no manner affect the right of the plaintiff, 
except so far as it may be necessary to go against the purchaser if he obtain 
a transfer of the legal estate ( Metcalfe vs. Pulvertoff, i Ves. and Beam. 180, 
1 Ves and Beam. 200 ; Lundon vs. Morris, % Sim. 247J. As the plaintiff's 
right was not affected by the sale pendente lite, he is entitled to relief as 
against the defendants, who, having purchased from Meer Tonoo what he 
had no right to sell, have their remedy over against him. Decrees of the 
Courts of Equity are not themselves notice to a purchaser. Decrees, however, 
which do not put an end to the suit as decrees to account are of themselves 
notice to a purchaser* ( WorsUy vs. Earl of Scarborough, 3 Atk. 392 ; Higgins 
V3. Shaw, 2 Pr. and War. 356). The decree pending the proceeding's under. 
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which the purchase by Meer Tonoo was made was a decree to accooat, and 
was, therefore, ia itself notice to the purchaser through whom the defendants 
claim. I find in the b^oks a distinction between an equitable Ilea created 
pendente Hie and an absolute sale by which the legal estate is transferred. In 
the former case the person entitled to the Ken may be made a party to the 
suit pending at the time when his claim arose; but in th^ latter case, the 
rule in which must govern the present case, it is necessary to institute a 
fresh suit. 

It was suggested by Mr. Bell, as a new question, whether the doctrine of 
lis pendens is applicable to natives. There can be no douJ^t that it is. The 
principles' both of Equity and Common Law are applicable to natives, and 
it cannot be otherwise as regards an equitable principle of universal applica- 
tion such as this is. "* 

As the defendants are clearly s^Sected with lis pendens, they cannot escape 
the consequences resulting from the application of this doctrine. There is 
no doubt that they purchased for valuable <;oasideration ; but what did they 
purchase? A title which it is impossible to maintain against the superior title 
of the pla'mtif!. 

It is satisfactory to know that the plaintiff's case does not rest upon the 
doctrine of lis pendens alone : it is supported by independent evidence, 
sufficient in itself to entitle him to relief; so that in calling in to his aid the 
doctrine of lis pendens, he has done more than his case required. 

I find the second issue also for the plaintiff, and decree him possessipQ 
with mesne-profits. Costs to folio^ the result. 

Decree accordingly. 



Sreehurrey Paul vs. Nilmoney Sen. 

A joint debt cannat he amcUgcmaled by a colourable assignment wit A a personal 
debt so as to give the assignee the right to sue in respect 0/ both debts^ 

Mr. Bell for the plaintiff. 

Mr. Dovne tor the defendant. 

Mr. justice Wells: — This is a suit to recover the sum of Rupees 519 and 
1 5 annas for goods sold and delivered. 
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The tssae which was framed and recorded is : 

I. — Whether the plaintiff is entitled to recover from the defendant the 
amount mentioned in the plaint, or any part thereof. 

The plaint as framed is calculated to mislead. It seeks to recover the 
sum of Rupees 519 and 15 annas for goods sold and delivered by the plaintiff 
to the defendant, from which it would be natural to infer that both the parties 
were interested in the whole of the goods ; and it makes no mention of an as« 
signment, although a portion of the debt is claimed under an assignment 
from Gunganarain Nuggur. The sum of Rupees 90 and 1 5 annas is claimed 
under the assignment, and the balance Rupees 420 is claimed independently 
of the assignment. The defendant at the commencement of the case admitted 
that the sum of Rupees 320 was due to the plaintiff independently of the 
assignment, and he has merely put the plaintiff to proof as to the larger sum 
of Rupees 420 being due, without offering any evidence in contradiction. 
The plaintiff having established his case as to the sum of Rupees 420, the 
only question that remains is as to the sum of Rupees 90 and 15 annas 
claimed under the assignment. 

It appears from the plaintiff's evidence that Gunganarain Nuggur was 
his partner in the business carried on in the name of Gungaiiarain Nuggur 
to the extent of an eight-anna share ; and although Gunganarain Nuggur 
has denied the partnership, and has claimed for himself no higher position 
than that of a servant, the plaintiff cannot complain if I^adopt his evidence 
upon this point. The plaintiff could not have brought one action in the 
Small Cause Court in respect of both detifs, not only because the amount 
of both debts is over 500 rupees, but because Gunganarain Nuggur could 
not have been joined as a plaintiff in such an action; for although he 
had an interest in one of the debts, he had no interest in the other. Nor 
could the plaintiff have sued in this Court separately in respect of each 
debt, the amount of each being below five hundred rupees. In order, 
therefore, to give this Court jurisdiction, he obtains from his partner an 
assignment of the partnership-debt, and tacks it on to his own personal debt. 
The assignment is of the whole debt, and not merely of the assignor's interest* 
It was not necessary, in order to vest the debt in the plaintiff, that the 
assignor should have assigned more than his interest, or that the plaintiff 
should have paid the assignor, in consideration for^the assignment, more than 
the value of his interest ; but the parties were not very particular, as the 
payment was a mere fiction and the assignment a mere colourable proceeding. 
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At law the plaintiff would not be entitled to recover in respect of the assigned 
debt, there being no proof whatever that the debtor assented to the transfer 
{Crawford s%. Gurney, 9 Bing. 372 ; Hodson vs. Anderson^ 3 B. and C. 842) ; and 
although under certain circumstances Courts of Equity give effect to assign- 
ments of debt, yet, as stated by Mr. Doyne, in order to obtain equitable relief, 
it Is indispensable that the assignee should give notice of the assignment to 
the debtor (Foster vs. Blackburn^ i M. and K. 297.) In the present case there 
is no evidence of any such notice having been given prior to the commence- 
ment of the suit ; and I may observe that the Court adjourned the case when 
it first came on, on the ground that the defendant had received no notice that 
a portion of the claim had reference to the assigned debt. It appears from 
the evidence of the plaintiff that the consideration-money was nominally paid 
to his partner, and would be returned to the bill •of the partnership, and' that 
being so, the assignor would be a necessary party to a bill to enforce the right 
of the assignee, as it is clear the assignment was not absolute and uncondi- 
tional. At law, as admitted by Mr. Bell, the plaintiff would not be entitled 
to recover the amount represented by the assigned debt without suing in the 
name of the original creditor (Ryall vs. Rowles, i Ves. J. 353); and the * 
assignee of a debt is not entitled to relief in equity unless the assignor 
prevents the assignee suing at law {Hammond vs. Messenger^ 9 Sim. 327). 

I am glad that I am able to arrive at a conclusion adverse to the plaintiff 
upon the question of this assigned debt, as the assignment was a mere fiction, 
and was made only for the purpose of enabling the plaintiff to increase the 
amount of his claim so as to give this- Court jurisdiction. It Is the first time 
it has ever been attempted to suft in this Court in respect of amalgamated 
claims ; and if it were once held that this can be done, it would not be long 
before this Court would be deluged with cases made up of small claims united 
by means of assignments of the nature of the assignment in the present case, 
which it would be the interest of native managers to procure. The defendant, 
too, in many cases, while willing to admit most of the amalgamated claims, 
would find himself in the position of one who has to choose between one of two 
hard alternatives, either that of submitting to a wrong or that of incurring a 
heavy expense in order to contest one or two of the claims — it may be minor 
ones — which might have been contested in the Small Cause Court at compara- 
tively small expense. 

Verdict for Rupees 420, with interest at 6 per cent, from this date. Each 
party to pay his own costs, 

Hy, Vol. i,— 23. 
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SREEMUrtYSOUDAMONEYDoSSEEz/.JUGGOMOHUNSEN AND ANOTHER. 

Detinue — Damages — A portion of the costs awarded to the losing party in the 
exercise of the discretionary power given by Act VII L of i8s9» section i8j. 

Mr. Woodroffe for the plaintiff. 
Mr. Bell for the defendant. 

Mr, Justice Wells: — This is a suit to recover certain gold and silver orna- 
ments and utensils, or the sum of Rupees five hundred and nine, the value 
thereof as stated in the plaint. 

m 

The issues which were framed and recorded are : 

I. — Whether the defendants possessed themselves of the articles mentioned 
in the plaint, and whether they detain the said articles from the plaintiff. 

2. — Whether the plaintiff is entitled to recover any and what damages 
for such illegal detention. 

The case of the plaintiff is that the gold and silver ornaments belonged 
to her, and the utensils to her husband, and that on the death of her husband, 
who at the time of his death was living with her in the house of his brother, 
the defendant Juggomohun Sen, she took off the ornaments belonging to her, 
and left them, together with the utensils belonging to her husband, with the 
defendants, who have illegally detained them from her.^ The evidence by 
which she seeks to establish her case is far from satisfactory; but in the 
absence of the defendants, who, I was* led tp expect, would be here to-day to 
support their case, but who have not come, although I allowed the case to 
stand over for some time to admit of their being brought, I am constrained to 
give effect to the evidence given on behalf of the plaintiffs, such as it is. The 
value of the articles as stated in the plaint has been greatly exaggerated. 
No evidence upon which I can safely act has been given as to the value, 
but the plaintiff's father has stated that the value would not be more than 
three or four hundred rupees ; and I consider I shall be dealing liberally 
towards the plaintiff if I fix the value at three hundred and six rupees, which 
will be the amount of my verdict. 

With reference to the question of costs, I award lOO, rupees to the 
defendant, on the ground that, in my judgment, this action ought not to have 
been brought in this Court; for upon the admission of the plaintiff^s father, 
who I consider is the real plaintiff in this case, the articles were qot worth 



( m ) 

more than three or four hundred rupees; and as not a single^^ompeteilt 
witness was called to speak to the value of the articles, I very much doubt 
whether they were worth more than half the amount stated in the plaint. 
The suit in beiog instituted here has operated oppressively against the 
defendants, whose absence I much regret, as it is not improbable they might 
have successfully mjet the weak case launched against them. This, I believe, 
is the second case in which I have felt it my duty to award a portion of the 
costs to the losing party in the exercise of the discretionary power conferred 
by Act Vill. of 1859, section 187, 



In the matter of Henry Samuel Eldred. 

Habeas corpus, 

A person placed in a Lunatic Asylum under section ^go of the Criminal Pro*^ 
cedure Code is detained there after the recovery of his reason: Held that such 
detention was wrongful^ hut not illegal. 

The Advocate-General appeared for the Crown. 
Mr. Eglinton for the applicant. 

' The Advocate-General said he appeared on behalf of the Crown in con- 
sequence of the notice served, calling on it to show cause why Eldred 
should not bs made over to the custody of the Sheriff to stand his trial or be 
discharged. As regarded that ^art of the application which asked that he 
might be handed over to the Shiriff as on a committal, he would have been 
quite ready to accede to it but for the fact that there was no original warrant 
which^would justify the Sheriff, but only a copy; and it would be desirable 
on all grounds, therefore, that the matter should stand over for a few days 
until that warrant and committal were received from Saharanpore. As 
regarded the other branch of the application, there seemed to be abroad some 
misapprehension that the Magistrate had acted illegally ; but it appeared 
from correspondence which he (the Advocate-General) had seen that the 
Magistrate in postponing the trial of the case when it transpired that Eldred 
^as insane had acted under the advice throughout of Mr. Cowie. The follow- 
ing appeared to be the facts. In May 1862 a charge of breach of trust and 
embezzlement of about Rs. 4,000 was made against Eldred, and investigated 
by Mr. Vans AgQew, then the Magistrate of Saharanpore. Depositions were 
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aken, and the case was about to be completed and sent down for trial here, 
when it appeared Eldred was insane ; and then under advice, and under the 
provisions of the Criminal Procsdure Act, section 390, he was sent to the 
Roorkee Asylum by the orders of the Local Government. From thence, 
after obtaining the best treatment, he was forwarded to Calcutta ; and, having 
recovered his reason, he was, under section 371 of the Act, amenable to the 
jurisdiction of the Magistrate for the purpose of completing the depositions 
and commitment. 

Mr. Justice Wells asked what explanation could be given of the detention 
from the 2nd of February, when the man was declared sane. 

The Advocate General regretted that he was not in a position to give the 
requisite explanation, bui probably grounds of explanation would have been 
found to exist if there had been time for the enquiry : possibly it was in part 
owing to the matter requiring the orders of the North- West Government. 
But the real matter niw for determination was one of law arising on the 
391st section, inasmuch as the proposal he had made of letting the decision 
of the matter stand over for a few days to make complete the criminal pro« 
ceedings from Saharanpore so as to justify the Sheriff in taking charge had 
not been acceded to ; and he submitted that the accused was in legal custody, 
and liable to be sent back to Saharanpore, for the purpose of completing 
the charge. That was an undesirable result, and one which he would gladly 
avoid if possible; but he had no authority otherwise to interfere with the 
administration of the law so as to allow of the applicant being discharged. 

Mr. Justice Wells said there could be nojarrangement of a criminal charge. 

The Advocate-General did not consider this as in any sense a compromise. 
The application rested with the Court, and the suggestion he had made would 
best obviate the difficulty, and produce the least harsh result. 

Mr, Justice Wells then asked if the prosecution would be proceeded with, 
and if the Advocate-General made the demand on behalf of the Magistrate. 

The Advocate- General considered himself authorised to do so, the case 
having been on the point of being sent down for trial on depositions which 
Mr. Cowie had considered clear, and having been only suspended by the in- 
sanity intervening. 

Mr. Justice W^<?//j;— Henry Samuel Eldred having been produced before me 
on Friday last under a Habeas corpus^ I directed that a notice should be served 
on the Solicitor for Government to show cause this morning why this man 



( 175 ) 

should not be made over to the custody of the Civil authorities for jhe purpose 
of taking his trial on the charge of embezzelement under which he was originally 
arrested; or be set at large ; and the Advocate- General has now appeared to 
show cause, I do not understand the bearing of the observation made by the 
learned Advocate-General, that the facts had been misapprehended. In my 
judgment given on Friday I have -stated that everything appeared to have 
been done regularly up to the 2nd of February, when the visitors, with the 
concurrence of Dr. Payne, reported that Eldred was in a sound state of inind, 
and fit to take his trial ; and the only mistake that appears to have occurred 
in my judgment— not as delivered, but as reported— was as to Eldred's state Of 
mind when he has first sent to Dr. Payne. Dr. Payne was not examined as 
to that. His examination was confined to the state of mind of this man from 
and after the 2nd of February. It has been proved that this man has been 
sane since the 2nd of February, and that the Government received notice of 
his sanity on that date ; they ought, therefore, at once to have removed him into 
the custody of the Civil authorities. But it was thought necessary before doing 
anything to communicate with the authorities in the North- West. That might 
have been done by telegram in a few hours ; and where the liberty of a subject 
is concerned, the quickest mode of communication ought surely to -have been 
adopted. I make these observations because the Advocate- General has not been 
instructed to offer any explanation as to the cause of the detention of Efdred 
in the Lunatic Asylum for more than two months after the Government 
had been apprised by their own officers that he was no longer a lunatic* 
The liberty of the subject has always been considered a question of the gravest 
importance in England ; and ^o man either there or here can be kept in 
illegal custody for a single moment. If this man is in illegal custody 
he is entitled to be instantly discharged. But can it be said that he is in 
illegal custody ? If criminal proceedings had not been pending against bini* 
his detention would have been clearly illegal ; but it appears that he was 
arrested under a charge of embezzlement, and was sent to the Lunatic Asylum, 
instead of being committed for trial, because there was reason to believe that 
he was insane. His santity having now beenf proved, the Advocate- General 
appears on behalf of the Mofussil authorities, and applies, under section 391 
of the Criminal Procedure Code, to have Eldred returned to them, in, order 
that they may proceed with the enquiry commenced before Eldred was sent 
to the Lunatic Asylum. Under the circumstances, I cannot say that the man 
is in illegal custody, or that the Mofussil authorities are not entitled to have him 
returned to them; but the demand to return him should have been made 
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long ago, and should not have been delayed till forced upon Government 
by an application for i Habeas corpus — an application made under very peculiar 
circumstances, having been made at the instance of Eldred, who escaped from 
the Lunatic Asylum, and, after instructing his attorney, returned to the asylum 
— an application, too, but for which this man might have remained in 
the Lunatic Asylum for an indefinite period. The delay, however, which has 
occurred would not justify me in refusing to comply with the demand now made 
on behalf of the Mofussil authorities. But it is for the Government to consi- 
der whether they will incur the responsibility of sending this man to the 
Mofussil, and proceeding with the enquiry, after having wrongfully, if not 
illegally, detained him in the Lunatic Asylum for a period of more than two 
months. I think it right to state that, unless he is immediately removed 
from the Lunatic Asylum, I shall, on a further application being made to me, 
not hesitate to discharge him. 



In re Thakoormony Dossee. 



Huh ** nisi'' /or a " Habeas corpus " io bring a Hindoo purdah lady be/ore the 
Court on the ground of her detention from her Husband against her will-^ 
Commission^ to ascertain her wishes, 

Mr, Eglinton in this case, on behalf of Muttyloll Mitter, the husband of 
k Hindoo woman, Thakoormoney Dossee, had obtained a rule nisi calling upon 
the father of the latter, Roopnarain.Ghose, to show cause why a writ of Habeas 
corpus should not issue to bring Thakoormoney before the Court. The 
affidavit upon which the rule was granted set forth that the husband 
had not claimed his wife from her family for seven years in consequence of 
his having been in Government employ in the North-West Provinces, and 
alleged that the applicant had some time ago become a Christian, which he 
believed led her relations, and especially her father, to detain her from him ; 
such detention being, in fact, against her own wish. 

Mr. Justice Wells in granting the rule «wz* directed a Commission 
to issue to examine the wife as to the grounds of her living apart from 
her husband, and the return set out that she was not detained against hei; 

« 

will by any one, but only refused to return to her husband because he was 
a Christian. 
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Mr. Bell for the father, on the above return, now moved that the rule 
be discharged with costs. Including those of the Commission. It was clear 
that the wife was not detained against her will, and hence the writ of Habeas 
corpus could not issue, and the plaintiff must therefore pay the costs incurred 
by the application. 

Mr. Eg Union contra said that it was impossible to contend, after the 
return, that the wife was detained against her will, under which circumstances 
the rule for a Habeas corpus must be discharged. It was clear, however, that 
the merits were With the applicant. No charge of desertion, cruelty, or 
inipropriety was alleged against him by the wife, whose sole reason, on her 
own admission, for refusing to return to him was that he had become a 
Christian. This reason was wholly insufficient as regarded the merits^ and it 
was clear, therefore, that the husband had reasonable ground for applying to 
the Court, and the wife should be directed to pay the costs. As to the 
neglect of the husband to apply for seven years, it was disposed of by the 
fact that he was a person in Government employ, on a very small salary, in 
the North-West Provinces, which were not till lately easy of access to 

Calcutta. The wife herself, moreover, did not suggest any cause of complaint. 

> 

Mr4 Justice Wells said that this was an application by a husband against 
a father in whose house the wife was residing. The affidavit on which the rule 
was granted alleged that she was influenced by her father against returning to 
the applicant. It was clear that the husband had remained content without 
any effort to recover his wife for seven years, and the explanation urged for 
his conduct in that respect was an alleged difficulty in getting to Calcutta 
before the railway was opened, which, however, he thought was an extremely 
indifferent excuse for a husband not returning to his wife. 

Mr. Eglinton said that the poverty of the applicant, and the impossibi- 
lity of leaving his appointment, from which he only derived a few liipees a 
month, and the expenses of a jo.urney to Calcutta before the opening of the 
railway were the reasons assigned by him for the inaction of the applicant. 
The wife suggested no cause of complaint. 

Mr. Justice Wells said it was clear that the husband had made no at- 
tempt tor see his wife for seven years, till within the last few days, when on her 
refusing to return to him he applied to this Court for a Habeas corpus. This 
was not a question of restitution of conjugal rights. It arose on an application 
for a writ of Habeas corpus, and the esspnpe of the case was, whether or not the 
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was detained against ber will With the view of satisfying himself upon 
that point he framed questions which he directed to be put to the lady, nnder 
a Commission issued for that purpose, to see whether there was, in fact, any 
such detention* The return clearly showed that she was not detained against 
her will ; and it also appeared, as truly stated by Mr. Eglinton, that her only 
reason for not returning to her husband was that the latter was a Christian. 
This latter ground was pressed, bat it could not avail under the circumstances 
of the case, where the only question which could arise was, whether the lady was 
kept away against her will, which was clearly not the case. Probably, had the 
applicant not been a Christian, the application would not have been made ; 
but, however that might be, it was clear that he could but apply the law to 
the only question of fact in this matter, which was, whether there was a forcible 
detention of the wife, and that not being so, the rule must be discharged. 

The only remaining question was as to the costs. He thought no sound 
reason had been given for the inaction of the husband for seven years. Under 
ihose circumstances, the father had acted properly in giving a home to his 
daughter; and as it appeared that he did not detain her iigainst her will, he 
ought not to be visited with the costs. 

Rule discharged with costs. 



Tarrucknauth Paulit vs. Gladstone and others. 

An assignment made ** bond fide ^* and for valuable consideration ^ be/ore 
execution put in and without notice of claim o£ executioner editor , held not to be 
void under the Statute 13 Eliz,^ c. 5. 

Mr. Eglinton and Mr. Woodroffe for the plaintiff. 

Mr. Bell and Mr. Paul for Grant, Smith & Co. * 

Mr. Wilkinson for S. Gladstone, the Sheriff. 

This action was brought to try whether a certain deed dated the 24th day 
of March 1863, and purporting to have been made between one Thomas Rox- 
burgh Gordon, a ship-chandler lately carrying on business in the Strand in 
Calcutta, and the plaintiff — "whereby the said T. R. Gordon assigned, by way of 
mortgage to the plaintiff, the good- will, stock- in-trade, furniture, goods, chattels, 
effects, outstandings, and premises then belonging to or which should thereafter 
belong to, the said T. R. Gordon in the trade and business of a ship-chandler ; 
and the right and interest of the said T> R. Gordon in the lease of the premises 



( 179 ) 

wherein the said trade and business was then carried on ; and all other trade and 
business which the said T. R. Gordon should thereafter carry on, together with 
all future property and credits to arise thereup3n ; and all the office and shop 
furniture, books and documents, credits, effects, and sums of money then 
belonging, or thereafter to belong, to the said business, to secure the ^um of 
Rs. 20,000 alleged to have been advanced by the plaintiff to the said T. R. 
Gordon " — was a valid deed and good against creditors; and whether the Sheriff, 
by reason of a writ of execution and attachment issued in a suit, in which the 
now defendants, Messrs. Grant, Smith & Co., were plaintiffs, and the said T. R. 
Gordon was defendant, was justified in law in seizing the said premises, stock-in- 
trade, &c , under circumstances which will appear in the arguments of Counsel 
for the respective parties and in the judgment delivered by Mr. Justice 
Wells. 

Mr, Eglinion in opening the case said his client was a young and inexperi- 
enced man who had only lately left College, and was, therefore, but little ac- 
quainted with business matters. That he had been introduced to Mr. Gordon, 
whose pecuniary position was far from flourishing, and who was endeavouring 
to raise funds to enable him to settle certain pressing claims. One of 
these was a claim by his late banian, one Utoolchunder Mookerjee, who had a 
seizure on his premises and goods for about Rs. 6,000. After some enquiries of 
Gordon respecting his position, Tarrucknauth Paulit agreed to advance the sum 
of Rs. 20,000, which he did in two separate sums of Rs. 9,000 and 1 1,000, and 
become Gordon's banian. That Gordon, on the first sum being paid, wrote a letter 
to the plaintiff, authorising him jo take charge of all his stock-in-trade then in 
Gordon's store-house in 10-3 Strand as a security for the loan. The plaintiff 
thereupon took possession on the i6th of March, several days before the defend- 
ants. Grant, Smith and Co., had obtained their decree against Gordon. The 
second sum of Rs. 11,000 was advanced on tlie 25th of March, and the plaint- 
iff then obtained, as security for the whole amount, the deed in questidh. He 
should be able to prove the actual payment of these sums by the plaintiff to 
Gordon, and their payment over to Gordon's creditors, and that the plaintiff was 
entirely ignorant of the extent of Gordon's embarrassments; also he should 
prove the bond fide nature of the transactions as far as the plaintiff was concern- 
ed. He submitted that if he satisfied the Court in these particulars, his client 
was entitled to have the deed declared valid, and not fraudelent against creditors. 
In support of this argument he cited the case of Wood vs. Dixie, 7 Q. B., 
p. 892., >yhich decides that a sale of property for good consideration is 

Hy, Vol. I. --24. 
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not, either at Common Law or under the Statute 1 3 £Iiz.» c. 5, fraudulent and void 
merely because it -is made with the view to defeat the expected execution of a 
j udgment-creditor. In conclusion the learned Counsel argued that the Sheriff was 
not justified in seizing immoveable property where be found a claimant in 
possession; his duty, under the 3rd section of Act VI. of 1855, being to sell, 
and not to seize. 

Tarrucknauih Paulit, the plaintiff, was called to prove the above case, and 
his evidence was corroborated in all material points by Mr. Gordon and several 
other witnesses. He was cross-ex\mined at considerable length by Mr. Bell, with 
a view of showing that he was aware of the full extent of Gordon's hopeless 
embarrassments, and that his conduct showed gross negligence in not making 
proper enquiries when he found out that Gordon was in debt. 

Mr. Belliox the defendants, Grant, Smith and Co., submitted to the Court 
that no satisfactory evidence had been offered by the plaintiff to show from what 
source the large sum of money had been raised by him so as to entitle him to 
treat the purchase as his own. Apart from the question of fraud or no fraud in 
the plaintiff, he contended that the plaintiff's conduct had throughout exhibited 
the most gross and culpable negligence, and that every circumstance of the case 
should have put him upon notice of the real nature of Gordon's affairs, which he 
throughout seemed to have wilfully closed his eyes against, and that he must 
suffer the penalty which the law attaches to purchasers with notice of the prior 
claims of others. There was no possession here : at the most it was only a 
banian's possession, and that was not such a po^ession as the law would consider 
sufficient to take the case out of the statute, the evidence showed that plaintiff 
was there merely in the discharge of his duties as banian, and that Gordon was 
still carrying on the business in his own name. There was no parting with 
possession either of the business or of the premises. Before the plaintiff could 
support this action he must show, first, an absence of fraud on the part of the 
assignor ; and, secondly, bond fides on the part of the assignee. Fraud on 
Gordon's part had been most clearly proved. The assignment was not bond fide 
for the payment of the entire body of creditors : it was merely to pay off a few 
who were pressing their claims against him. 

Mr Justice Wells said he was by no means certain that Gordon had not a 
hmdfide belief that he would be able to carry on after the influx of new capital. 
He had not to consider the subsequent assi^ment. 
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Mr. Bell said that the case could not be put higher than that the assign* 
ment was for the bsnefit of one creditor alone. Where the object was to bene- 
fit one, and defeat all others, it would be a fraudulent preference as laid down in 
Botiys. Smithy 2 1 Bea. 511. In that case, where a deed was in such a form as to 
defeat the creditors, and executed with that intention, it was declared void as 
against creditors, though full consideration was given, and the Master of the Rolls 
set it aside as against the creditors. Here Gordon assigns away everything he has 
in the world, and leaves nothing for his creditors. The case of Graham vs. Furher^ 
14 C. B. 4 10, is a strong case against the plaintiff. In that case A, a trader, being 
in difficulties, and having certain executions against him, assigned all his goods to 
the defendant by bill of sale from the Sheriff, with an understanding that they 
should remain on A's premises to enable him to re-purchase them. The jury 
having found that one object of the transaction was to protect the goods from 
the demands of other creditors, it was held that the transaction was void under 
the statute. The effect of Gordon's assignment was to delay every creditor, which 
being so, the assignment was void. This point was decided in the late case of 
Cochrane vs. Radanauth Duiij afHrmed on appeal from a decision of Mr. Justice 
Jackson and Mr. Justice Norman. Throughout the whole of this transaction the 
plaintiff's conduct was marked with the grossest folly. It was clear he knew of 
Gordon's embarrassments, and he (the learned Counsel) would be able to prove 
that the plaintiff also knew of the decree which Grant, Smith & Co. had obtained 
against Gordon before the second advance was made. He submitted that if this 
was proved the Court could not uphold the assignment. The plaintiff's conduct 
reflected upon him in whichever light it was viewed. He was either an idiot or a 
schemer : the former if he did not make himself acquainted with the true state 
of affairs after the suspicious circtimstances which he admits he knew ; the latter, 

if he wilfully closed his eyes to what was going on around him. 

• 

Mr. Justice Wells said that Mariindale vs. Booth, 3 B. and Ad. 505, was a 
leading case on the subject of fraud, and also Hale vs. The Saloon Omnibus Com- 
pany^ 28 L. J. Chan, 'j'j'jy where the ruling in Wood vs. Dixie was upheld* 
These cases decided that supicious circumstances would not vitiate a sale, sup* 
posing it was in all other respects bond fide, 

Mr, Bell in reply said that those were cases of sale outright The present 
was a mortgage where Gordon had tied up the property away from all his creditors. 
The case of Holmes vs. Penney, 3 K. and J. 91, decided that a settlement for 
valuable consideration made with the intention of defrauding creditors is void 
under the statute. The plaintiff bad been guilty of more than folly ; for by his 
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wilful blunders he had enabled another to commit a fraud. He had failed to 
show that he acted bondfidcy and if he was privy to an act of Gordon's to delay 
his creditors, there could be no bondfiiet. (StQ Holmes vs. Penwy, 3 K«and J. 
90.) To entitle him to recover he must show bond fides as well as a vaiamble 
consideration before he could sustain this action. 

Mr. Justice Wells said that the case of Gale vs. Williamson^ 8 M. and 
W. 5051 showed that valuable consideration may be proved to rebut fraud. 

Mr, Bell said that case only decided that evidence of 2 valuable con« 
sideration was admissible to disprove the existence of f raud.- As the plaintiffs had 
failed to prove an absence of fraud in Gordon, or that he himself had acted bond fide 
in advancing the money, he submitted that the deed should bs set aside as fraudn* 
lent against creditors ; but in the event of the Court not coming to that conclu- 

m 

sion he suggested that the property should be directed to be sold by the Sheriff* 
the plaintiff be re-paid the sum he had advanced, and that whatever balance 
remained should be paid over to the defendants. Grant, Smith & Co. 

Mr, Wilkinson for the Sheriff submitted the rights of the respective 
parties to the judgment of the Court. 

Mr. George Henry Taylor, Mr. Gordon's assistant manager, was called by 
Mr. Bell to show that the plaintiff knew the nature of (jordon's position between 
the 1 6th and 24th of March. 

Mr. Woodroffe in reply said that a distinction should be drawn between 
the acts of Gordon and those of the plaintiff. He should not apply himself to the 
consideration of the Statutes of Bankruptcy or Insolvency, as all the law affecting 
the present case was to be found in Twyne's case, i Smith's Leading Cases, p. i. 
This was a mortgage, and not a sale ; and the property, the subject-matter of 
the assignment, was more than sufficient to satisfy the mortgage, and leave some- 
thing over for creditors. It could not therefore be said that Gordon had tied up 
all his property. The true answer to be given to the question of bond fides was» 
whether it was the intention of the parties to effect a sale. The case of Hah 
vs. The Omnibus Company and Wood vs. Dixie were authorities in point. It 
appeared there was nothing here to lead to a belief that Gordon, at the 
time of the transaction, intended to defeat his creditors. On the contrary, 
he intended to benefit them by paying off a seizure, and thereby to 
enable him to carry on his business. The question was, whether there 
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was any fraud between Gordon and the plainti£F. Almost the whole of the money 
was paid to creditorsT. Gordon received an equivalent for his goods. In the case 
of Graham vs. Chapman^ I. R. and M. 453, where a trader, in con- 
sideration of a past debt and a present advance, conveyed by deed substantially 
the whole of his property, giving the transferee a right to seize all future acquired 
property, it was held that as the trader got no equivalent for any part of the stock 
transferred, such a transfer necessarily defeated and delayed his creditors, though 
without fraud, and was therefore void. Here there was an und oubted equivalent. 
It had been argued that there was only a sham possession. On this point the 
case of Martindale vs. Booth is a clear authority. Beyond all question the 
money was advanced, and this threw much light upon the transaction in judging 
of its bond fide nature. No doubt Tarracknauth Paulit might not have proceeded 
with the utmost care, but was he bound to enquire any further than he did ? 
He did what a prudent man would do : he enquired whether the property was 
sufficient to secure his advance. It was argued that the deed was void because 
it tended to defraud a class of creditors. He submitted it did not The cases 
cited by Mr. Bell — viz., Graham vs. Furber znd £o//\8. Smith — did not apply. 
If the present case be compared with that of Hale vs. The Saloon Omnibus 
Company^ it would be found to be much the strongest of the two. Here was an 
enquiry respecting Gordon's indebtedness, and a list of debts was shown to the 
plaintiff, which was no doubt intended by Gordon to represent the true state of 
his affairs. The case of Holmes vs. Penney went no further than that there must 
be both a good consideration and bond fides. There was not sufficient evidenceof 
fraud even (o affect Gordon; but admitting that his acts were tinged with 
fraud, the plaintiff ought not to be affected thereby. With respect to the She* 
riff, he submitted that upon notice of the assignment, and when he found the 
plaintiff in possession, he was not justified in seizing. The case came under the 
3rd section of Act VI. of 1855. He ought rather to have sold, but at any rate 
he was a wrongdoer in seizing.. Upon the whole, he contended that the plaintiff 
had made out his case, and was, therefore, entitled to a verdict on all the 
issues. 

Mr. Justice Wells .--—In this suit the plaintiff claims to be entitled to the 
premises, stock-in-trade, furniture, goods, chattels, and effects mentioned in the 
plaint under a deed of assignment from Thomas Roxburgh Gordon, now an 
insolvent, but who at the date of assignment was carrying on business as a ship* 
chandler ; and be also seeks to have the Sheriff restrained from selling the sai4 
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property seized by him in execution of a decree obtained by the defendants 
William Grant, John Brown, and James Steel in their suit against Gordon ; and 
to have the attachment removed. 

The following facts are stated by the plaintiff in his written statement. 
On the 1 6th of March last the plaintiff became banian to Gordon in his busi- 
ness of a ship-chandler, and advanced to him Rs. 9,000 in Government currency 
notes. Of this sum Rs. 6,000 were paid to the Sheriff in satisfaction of a writ of 
execution against the property of Gordon in a suit brought against him by his 
former banian, Utoolchunder Mookerjee; Rs. 2,075 were paid to Mr. Goodall, an 
attorney of this Court, in satisfaction of a due draft drawn by him and accepted 
by Gordon; and the balance, Rs. 925, was retained by Gordon for his own use. 
In consideration of the advance so made, Gordon wrote the following letter, un- 
der which the plaintiff took possession of the estate and effects therein men- 
tioned : 

"To Baboo Tarracknauth Paulit. 

" In consideration of your having this day advanced me the sum of Rs. 
9,000 on niy promissory note payable on demand, I do hereby authorize you to 
take charge of all my stock-in-trade now in my store-house. No. 10-3 Strand, as 
security for the repayment of the said sum of Rs. 9,000, ^ith interest at the 
rate of 1 2 per cent, per annum. 

Yours obediently, 

T. R. Gordon." 
" 1 6th March 1863. 

On the 2ist of March, Grant, Smith {nd Company obtained a decree 
against Gordon for the sum of Rs. 21,074-8-6. On the 24th of March the 
plaintiff, being unaware that any such decree had been obtained, advanced to 
Gordon a further sum of Rs. 1 1,000, also in Govern](nent currency notes, repay- 
ment of which advance, as well as of the former advance, with interest on both 
advances at 12 per cent., was secured by an indenture of assignment bearing 
the last-mentioned date, whereby Gordon assigned and delivered all and singular 
the good-will-in-trade, furniture, goods, chattels, effects, outstandings, and pre- 
mises whatsoever then belonging to, or which should thereafter belong to him, of 
and in the trade and business of ship-chandler, and his right and interest of and in 
the lease of the premises wherein the said trade and busi ness was then being carri- 
ed on ; and all other trade and business which he should thereafter carry on, and the 
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gains, profits, and credits thenceforth to. arise from such business; and of all 
office and ship furniture, account-books, stationery, documents, bills, notes, 
vouchers, receipts ; and all other property, credits, effects and gains then belong- 
ing or thereafter to belong to the said business; and all outstandings, credits, 
sum and sums of money then due and owing to the said business by any person 
or persons whomsoever; and all securities for the same to the plaintiff. On the 
25th of March Gordon banded back the whole amount of the last advance to the 
plaintiff as banian, who paid away the same, plus Rs. 187 and 5 annas, for and 
on account of Gordon to the creditors mentioned in the list set out in the plaint- 
iff's written statement. On the 13th of April, Grant, Smith & Co. took out an 
attachment in execution of their decree, under which attachment the Sheriff on 
the following day seized the property comprised in ^he assignment to the 
plaintiff. 

The written statements of the Sheriff and of Grant, Smith & Co., though 
put in separately, must be treated as one document, as they are not only in sub- 
stance the same, but are also verified by the same person — m., Mr. Steel, of 
the firm of Grant, Smith and Co. It appears from these statements that Grant, 
Smith & Co. filed their plaint against Gordon on the ~28th of February, obtain- 
ed a decree on the 21st of March, and took oat execution on the 13th of April, 
under which execution on the 1 4 th of April Gordon's stock was seized ; that on the 
last-mentioned date Messrs. Judge, Bonnerjee, and Smith addressed two letters to 
the Sheriff— one on behalf of the plaintiff, giving notice of the assignment to him, 
and the other on behalf of one D. S. Smith, giving notice of his claim to the 
property, subject to the assignment to the plaintiff; that on the 12th of May 
Messrs. Judge, Bonnerjee, and &mith again wrote to the Sheriff on behalf of 
Mr. Smith, asserting that, subject to the plaintiff's lien, the property belonged 
to their client, and not to Mr. Gordon ; and that on the 1 5th of April the follow- 
ing advertisement appeared in the newspapers : 

" Notice is hereby given that I have this day purchased the stock-in-trade 

and good-will of the trade and business of ship-chandler, &c., lately canied 

on by Messrs. T. R. Gordon & Co. at No. 103 Strand Road, and such busi- 

•hess shall henceforth be carried on by me under the style and firm of W, 

Clifton & Co. 

D. S. Smith." 
"ijth April 1863. 
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Upon the facts discloied bj the pbu&t and the written statements, the 
following issues were framed : 

I. Whether the property mentioned in the plaint was the property of the 
plaintiff at the time of the seizure thereof by the Sheriff in execution of the 
decree in the suit of Grant, Smith k Co. against Gordon. 

3. Whether the assignment in the plaint mentioned is a valid assignment 
as against the creditors of Gordon. 

3. Whether the Sheriff was justified in seizing the said property. 

4. Whether the Sheriff ought to be restrained from selling the said 
property. 

This is an important case, and if I entertained any doubt upon the 
question raised by the issues, I would take time to consider my judgment ; 
but as the case has lasted two days and a half, I have had an opportunity of 
considering it carefully, and have come to a clear conclusion upon the facts 
proved. 

It appears from the evidence that the business of Gordon had been stop- 
ped in consequence of an execution in the suit of theJormer banian, Utool- 
chunder Kormookar, in respect of a sum of Rs. 6,000, the balance then remain- 
ing due of a debt originally very large, but which had been reduced by pay- 
ments to the amount mentioned. In order to obtain means to relieve the 
business from the execution, Gordon employed two brokers — Bhuggobunchunder 
Ghose and Hurrochnnder Dey — to procure some person who would be willing 
to act as banian, and to advance Rs. 20,000. The brokers were unacquainted 
with the plaintiff; but in consequence of sdtaie information they had received 
as to his being a man of means, and after having failed in several quarters, they 
applied to him through his manager or sircar, Sreenath Chatterjee ; and, tempted 
by the offer of Rs. 400 a month and 1 2 per cent, on advances, the plaintiff con- 
sented to be banian on the term^ proposed. Previous to this, however^ and 
pending negociations, he consulted Baboo Isserchuiider Chatterjee, an old friend 
of Ills late father and the banian to the house of Messrs Jardine, Skinner & Co., 
who, with the exception of cautioning him to be careful, left him to acl very much, 
according to his own judgment ; but the fact of his having sought advice is a 
circumstance to show that he was acting bond fide, and not intending a fraud. It 
appears that the plaintiff was Honorary Professor of Mathematics and Literature 
in the Calcutta College ; and it may seem strange that a person of his education 
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and intelligence should have been so easily entrapped ; but it is td be observed 
that he was only 2 1 years of age and had j ust left college, andthat, though a scholar, 
be had never before engaged in business, and was utterly and, perhaps, absurd- 
^ly ignorant of the ways of life; and it is not improbable that he was influen- 
ced by the circumstance of his father having been a banian, as also by the fact 
that the business of a banian is not only respectable, but is also, as a general 
rule, lucrative, and has in many instances led to wealth and fortune. It cannot 
be denied that he acted indiscreetly, but unless it can be shown that he acted 
coUusively, and with intent to aid Gordon in defrauding his creditors, he is 
entitled to be maintained in the assertion of the rights claimed by him under 

the assignment. 

* 

It is in evidence that up to the commencement of the negociations Gordon 
was a stranger to the plaintiff, and had no claim upon him ; and if the plaintiff had 
been aware of Gordon's real position, is it likely that he would have consented to 
jeopardize the large sum of Rs. 20,000, and that, too, without any motive con- 
nected with his own personal benefit or advantage ? I believe the plaintiff was 
kept in ignorance of the actual state of affairs, and that he acted bond fide 
upon the representations made to him. On the 16th of March the letter 
of that date was written, and the sum of Rs. 9,000 was advanced to Gordon, 
and was afterwards disbursed by him in the manner mentioned in the 
plaintiff's written statement; and on the 24th of March the further sum of 
Rs. ii.OGO was advanced, making together Rs. 2o,ooa. The whole of this 
sum was borrowed by the plaintiff from his auiit Ranee Woomasoondery Dossee, 
the widow of the late Maharajah Madubkissen Bahadoor, on a mortgage of 
property to which he is entiiled, subject to the life-interest of his grandmother, 
Sreemutty Rausmoney Dossee. It is proved that the mortgage was a real 
bond fide mortgage, and that the money therein mentioned actually passed to 
the plaintiff, and was advanced by him to Gordon. 

The letter of the i6th of March and the promissory note therein men- 
tioned were superseded by the assignment of the 24th of March, which was made 
contemporaneously with the last advance and as security for the repayment of 
the full sum of Rs. 20,000, with interest at 12 per cent, and monthly allowances. 
The sum of Rs. 20,000 having been given for the assignment, it cannot be said 
that the assignment was not made for valuable consideration. Mr. Bell 
objected to the admissibility of the assignment as evidence, on the ground 
Ijiat it bears an insufficient stamp, although it bears a stamp of the value 

Hy. Vol. 1,-25. 
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of Rfl. 6o. The stamp for an assignment is the same stamp as for a bond ; and, 
according to article it of Schedule A to the Stamp Act, the, proper stamp for 
a hond ** for the payment, either absolutely or conditionally, of any definite or 
certain sum of money," if above Rs. 10,000 and not exceeding Rs. 20,000, is 
Rs. 60. It was contended, however, th^t a stamp of the value of Rs. 60 is not 
a proper stamp, inasmuch as the assignment is for Rs. 20,000, plus interest and 
monthly allowances. But interest and monthly allowances do not come within 
the words ** definite or certain sum," and no provision is made by the Stamp 
Act for any indefinite or uncertain sum. Indeed, it would be difficult to say 
what would be a proper stamp for an instrument given to secure payment of 
an unascertained and unliquidated sum. It is true, as was pointed out, that 
the assignment providtes for the payment of Rs. 50,000 as liquidated damages 
in case of breach of performance of the covenants therein contained; but 
Rs. 50,000 is the penal sum, and can never be recovered as such under the 
assignment, and no document is ever stamped with reference to the penal sum 
therein mentioned. I am of opinion that the assignment bears a sufficient 
stamp, but if my determination on the point is not final under section 17 of 
the Stamp Act, it will be open to the defendants to raise the point on appeal. 

The assignment having been admitted, it becomes necessary to enquire as to 
its validity. The evidence of the plaintiff is truthful and consistent, as his 
conduct throughout has been straightforward and honourable. It is true that 
in entering so readily into important business relations with a stranger, he has 
displayed a vast amount of ignorance as regards the practical business of life ; 
but his very ignorance may be pleaded in his favour ; for if, instead of being a 
student and a literary man, it had been provedTthat he had been a banian under 
his father, and had some knowledge of business, I should quite agree with Mr. 
Bell that his conduct in that case would have been stamped with that kind of 
folly which would have rendered it more than suspicious ; but as this was his 
first commercial transaction, and he had never before employed himself except 
in scientific and literary pursuits, I cannot doubt bis honesty of purpose, or 
believe that he acted otherwise than hond fide. If he has acted improperly, it 
has been towards none but himself. He has sworn that he took possession of 
the property under the letter of the i6th of March; that he was in possession 
on the date of the assignment, and continued in possession till dispossessed by 
the Sheriff, and that the business went on as before ; the employes being, in 
addition to the establishment existing at the time of the assignment, a durwan 
s^nd a sircar to watch his interests, with power to the latter to act for l^in^ in bis 
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absence ; and he has stated that nothing went out without the permission either o( 
himself or his durwan. He. is corroborated as to his general evidence by 
Taylor, who was called on behalf of the defendants as their principal witness. 
Taylor was an assistant in the business when the plaintiff took charge, and was 
continued in his former position. He states that the fact of the assignment hav- 
ing been made was notorious ; but with reference to the despatch of goods, he 
states that he did send out goods without the permission either of the plaintiff 
or the durwan, as he had formerly sent oat goods without Gordon's permission. 
Upon this point there is a discrepancy between his evidence and that of the 
plaintiff; but the plaintiff has stated that he allowed Taylor for the first eight 
days to send out goods, only requiring him to enter them in a book. There 
was no doubt aa understanding that Taylor should continue to act for the plaint- 
iff as he had done for the former banian, and that he acted in conjunction with 
and under the superintendence of the plaintiff. He has admitted that he ssnt 
in all receipts to the plaintiff at the end of the month ; so that whether he sent 
out goods on any occasion with or without the permission of the plaintiff it is 
clear that he acted as his agent, and rendered him what was virtually a monthly 
account of sales. Notwithstanding this slight conflict of testimony between the 
plaintiff and Taylor, I see no reason to doubt that there was complete possession 
on the part of the plaintiff under the assignment. 

A list of property was given to the plaintiff by the brokers, and this list, 
though of little value in itself, is of considerable importance as showing that the 
plaintiff did not enter upon the transaction without being furnished with the 
means of judging as to the nature and sufficiency of the security offered. No 
such list would have been required or furnished if the assignment was not real 
and the intention of the plaintiff honest and bond fide. 

The receipts and vouchers put in show how the money was disposed of, and 
corroborate the plaintiff's written statement and his evidence. With the excep- 
tion of a sum under Rs. i,ooo, which was appropriated by Gordon to his own 
use, the whole sum was paid away to bondfidi creditors, and no preference was 
given except, perhaps, to bazar creditors, a larger number of whom appear to 
have been paid than creditors of any other class. But this fact is to a certain 
extent favourable to Gordon, as showing that his object was to keep up his credit 
in the bazar so as to be able to carry on his business ; and this is consistent with 
the supposition that he took a sanguine view of his own position, and hoped to 
weather the storm, and realize in the future a more successful career than he had 
done In the past. But his conduct in not acquainting the plaintiff with the exact 
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state of his affairs is most reprehensible. He was careful to communicate to him 
no more than was just sufficient to mislead him, and in this Taylor appears to 
have acted in concert with him. And if this case had depended upon the bond 
fides of Gordon in reference to the plaintiff, the position of the plaintiff would 
have been very different from that which he now occupies. It is impossible not 
to feel that Gordon acted most improperly as regards the plaintiff, and recklessly 
as regards himself. If he had seriously considered the overwhelming nature of 
his difficulties, he must have seen that he was in a state of hopeless insolvency, 
and that it was due to his creditors that he should take immediate action with a 
view to give them the full benefit of all his available assets. His conduct was 
such as to deceive the plaintiff, who, therefore, has much more reason to com- 
plain than the other creditors. 

The defendants,' Grant, Smith & Co., commenced their action in February, 
shortly before the commencement of the negociations entered into with the 
plaintiff, and while the action was still pending and before trial the plaintiff 
obtained possession under the letter of the i6th March, and was in possession 
when the deed of assignment was executed. It was suggested by Mr. Bell that 
the plaintiff was aware of the proceedings of Grant, -Smith & Co. previous to 
the assignment. Gordon and Taylor can say no more than that they think they 
informed him ; bat the plaintiff is P9sitive in his denial that they did so, and 
in his assertion that he was ignorant, up to the moment, of seizure, of any, decree 
having been obtained by Grant; Snwth & Co. ; and I am bound to accept his 
positive testimony in preference to the doubtful and unsatisfactory testimony 
opposed to his. Not knowing what was impending, he believed he had sudden- 
ly developed into a full- blown banian to a goBd concern on very liberal terms • 
but before he could fully realize the extent of his good fortune either as re* 
gards present advantages or future prospects, the Sheriff suddenly appeared 
upon the scene, and put in his execution. And this is followed by what I can- 
not but designate a disgraceful proceeding on the part of Gordon, who, deter- 
mined to make something out of the wreck, sold for Rs. i, coo the good-will 
of the business which had already been assigned to the plaintiff, and that, too, 
without the plaintiff' s consent. 

It was contended by Mr. Bell that the assignment is fraudulent and void as 
against creditors under the 13 of Eliz., cap. 5, sec. 6, which is as follows: 
" Provided also, and be it enacted by the authority aforesaid, that this Act and any- 
thing therein contained shall not extend to any estate, interest, or lands, tenement, 
hereditament, leases, rents, commissions, profits, goods, or chattels had, made. 
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conveyed, or assured, which estate or interest is or shall be upon good consider- 
ation and bond fide lawfully conveyed or assured to any person or persons, oi 
bodies politic or corporate, not having at the time of such conveyance and assurance 
to them made any manner of notice or knowledge of such conveyance, fraud, or 
collusion as is aforesaid, anything before mentioned to the contrary notwith- 
standing." When it is attempted to invalidate a transfer of goods by 
showing it to fall within the provisions of 13 £liz , cap. 5, a question arises 
proper for the consideration of a jury, who are to say whether the 
transaction was bond fide or a contrivance to defraud creditors. If the 
assignment was made to defraud creditors, the plaintiff was certainly not privy 
to any such design, as he was at the time unaware of the existence of any credi- 
tors besides those who were afterwards paid out of the money advanced by him; 
and as the assignment was made to him upon valuable consideration, it cannot 
be said that in taking the assignment he intended any fraud. Nor can any 
fraudulent purpose be attributed to Gordon, except it be towards the plaintiff ; 
for out of the money which formed the consideration for the assignment he 
satisfied the execution which then existed upon the property, paid his attorney 
a debt which had been due; and, afer reserving a small sum for his own use, he 
left it to the plaintiff, as banian, to pay out of the balance the creditors who 
might press most and knock loudest at the door. If Gordon believed that he 
was hopelessly insolvent, he ought not to have made the assignment to the. 
plaintiff, but to the general body of creditors ; but he has said that he believed 
that his position was far from desperate, and his conduct isxertainly consistent 
with that view. Such a view, however, was erroneous and ought not to have 
been entertained, but it was both entertained and acted upon, and resulted in 
the assignment to the plaintiff. It was contended by Mr. Bell that the plaintiff 
in taking the assignment* acted with such gross and wilful ignorance, if not 
intentional fraud, that he ought not to be favoured in preference to the other 
creditors; but he could only act'upon the information he received, and he was 
not informed of the debt to Grant, Smith & Co. The sum advanced by him 
was sufficient to pay of! all the debts of which he had been informed ; and he 
believed, not unreasonably, that, as the only remaining creditor, he himself was 
fully secured by the assignment. The only information communicated to him 
was such as to mislead him and not to excite his suspicion. 

Mr. Bell cited Bott vs. Smith, 2 1 Beav., p. 5 1 1, as an authority in support of 
his position, and contended that if the assignment was made by Gordon with a 
view to avoid his creditors, very slight evidence of fraud on the part of tb^ 
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plaintifE would be required to bring this case within the principle laid down in 
Bott vs. Smith — viz., that a deed may be void as against creditors, tboi^h fall 
consideration is given for it> if it be in such a form as to defeat the creditors, 
and be executed with that intention. But that case is not only distinguishable 
from the present with reference to the facts upon which it proceeds, but is 
opposed to Wood vs. Dixit (7 Q. B. 891) and Hale vs. The Metropolitan 
Saloon Omnibus Company (a8 L. J. Chan. 777), the two leading cases on the 
subject ; and I apprehend that no Court would act upon the authority of Jiott vs. 
Smithy so far as it is inconsistent with eithef of these cases. It is a curious 
circumstance that Wood vs. Dixie was not mentioned when Bott vs. Smith was 
before the Court; nor was Bott va. Smith mentioned when ffale vs. Tht 
Metropolitan Saloon Omnibus Company was before the Court* 

In the note on Twyne's case the law is thus stated : " In cases where, 
although the conveyance is absolute, and the possession has not passed, there 
are surrounding circumstances which show that a fraud may not have been 
intended, it cannot properly be said that there is nothing but an absolute con- 
veyance without the possession {Latimer vs. Baison, 4 B. & C. 652). It may be 
laid down that under almost any circumstances the question fraud or no 
fraud is one for the consideration of the jury. See the judgment in Martindale 
vs. Booth (3 B. & Ad. 498), where several cases establishing this point are cited. 
In Chancery there are no rules establishing particular circumstances to be 
indelible badges of fraud ; but the question of bond fides is there also one of 
fact." 

In Graham vs. Furber (14 Q. B. 410) ^, a trader, being in difficulties, 
and having five executions against him, all his goods were conveyed to 
the defendant by bill of sale from the Sheriff, with an understanding that they 
should remain on A's premises to enable him to re-purchase them. The jury 
having found that the object of the transaction was not merely to relieve A 
from a forced sale of his goods, but also to protect them from the demands of 
other creditors, it was properly held that the transaction was void under the 
Statute 1 3 EliZ'j cap. 5. That cUse, however, differs widely from the present ; for 
there was the absence of bond fides on the part of both vendor and vendee, 
and the transfer was purely colourable and made to defeat other creditors ; 
whereas in the present case it is proved that the assignment was real, and was 
made for good consideration in the shape of Rs. 20,000, the whole of which sum 
was actually advanced to the assignor, and was for the most part disbursed in 
nayment of bis debte and in furtherance of his views with reference to the carry- 
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ing on of hit basiness. The case of Holmes vs. Pinmy^ 3 Kay and Johnstone 91 
also differs from the present case; for there the settlement, though for valuable 
consideration, was made with the intention of defrauding creditors; whereas in 
the present case the assignment was made without any such intention. 
The case of Wood vs. Dixie^ 7 Q. B. 892, the principal case on the 
subject, comes nearest to the present case ; and there it was held that a sale 
of property for good consideration is not, either at Common Law or under 
the Statute 13 Eliz., cap. 5, fraudulent and void merely because it is made with 
the intention to defeat the expected execution of a judgmcnt-creditor. 
Mr. Bell very ingeniously endeavoured to draw a distmction between a sale 
and an assignment of property to secure an advance, with a view to show that that 
case is distinguishable from the present ; but the facts in both cases are so simi'- 
lar that it is impossible to hold that this case does not fall within the principle 
of the other so as to be governed by it. The plaintiff in that case had lent 
money to one Phillips to relieve him from an execution at the suit of one 
Norton ; and in October, Phillips, being unable to pay, executed a conveyance to 
the plaintiff of property to be taken at a valuation. The valuation was com- 
pleted on 17th October, and afterwards on the same day the execution in another 
suit was put in. In the present case the plaintiff advanced money to relieve 
Gordon from an execution at the suit of the former banian, and to enable him to 
pay off some other debts and carry on his business, and Gordon, to secure the 
plaintiff, executed an assignment of his property three days before the execution 
was put in. In each case the transaction was not colourable, but real, and done 
for a valuable consideration ; and the plaintiff was in actual and bond fide posses- 
sion when the execution was put.in. In Gale vs. Williamson^ 8 M. & W. 405, 
a father by deed had assigned to his son, '' in consideration of natural love and 
affection,'' his dwelling-house and all his personal estate; and it was held 
in an action by the son against the Sheriff, for levying on goods part 
of such estate, under a fi^/a, against the father, that it was competent 
to the plaintiff to prove that by a bond, bearing even date with the deed 
of assignment, he bound himself to maintain his father's wife and children, 
and that the jury having found that it was a part of the same transaction, and 
that the assignment was hondfide^ it was not void against creditors under the 
Statute 13 Eliz., c. 5. The case of HaUy%. The Metropolitan Saloon Omni- 
bus Company, a8 L. Chan. 777, recognizes Woodv^, Dixie, and is a strong 
case in favour of the plaintiff. In that case a tradesman, expecting the execu- 
tion of a writ oi fieri facias issued by the Court of Chancery for payment 
of gosts in a suit, effected a sale of the whole of his furniture and stock-in- 
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trade. The only document passing npon the occasion was a receipt for the 
monej paid upon the purchase. A few days after the purchaser had taken 
possession, the writ was issued, and the Sheriff subsequently filed a bill of inter- 
pleader, upon which the question arose whether the sale was fraudulent and 
void ; and it was held that it was not a ground for vitiating a sale ; that it was 
made with a view to defeat an expectant execution ; that under the particular 
circumstances of this case there was no ground for saying that the purchase was 
not bond fide, and consequently the sale conid not be set aside. In his judgment, 
KindersUy, V. C, said : '* Was the sale there valid or void at Common Law under 
the Statute of Elizabeth, the Company taking upon themselves the onus of 
proving that it was fraudulent ? At the present day, whatever fluctuations of 
opinion there may have been in the Courts of this country as to the construction 
of that statute, it is not aground for vitiating a sale that it was made with a view 
to defeat an intended execution on the goods of the vendor, the subject of the 
sale, supposing it was in all other respects bondfide^ The facts attending the 
transfer of the property in that case were so suspicious that the purchaser was 
ordered to pay his own costs ; but the facts attending the transfer of the property 
in the present case are entirely free from suspicion. 

The result of the evi Jence is that the assignment was bond fide and for 
valuable consideration, and that the plaintiff was in possession and control of the 
goods under the assignment up to the time of the seizure ; and upon the facts 
proved I am clearly of opinion that the assignment is valid, and that the plaintiff 
is entitled to the possession of the property thereunder. I find all the issues for 
the plaintiff, who is entitled to a verdict with No. a costs. 






As the plaintiff had a lien upon the property under the assignment, the '^ 

attachment ought to have been by prohibitory order and not by a general attach* 
ment, and no actual seizure ought to have been made. See Act VI. of 1855, 
section i, clause 3, and Act VIII. of 1859, section 234. 

Under the circumstances I think the attachment as well as the order for 
sale ought to be set aside, and I order the same accordingly. 
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{Before the Sorihle Mr. Justice Norman,) 

Regina 9. Ramcomul Mittsr. 

Siciion /// of Act I. ofi8s9 applies only to the Depositions of Merchant 
Seatnen. 

The AdvocaU-Oemrai and Mr. Hyde for the pfosecatloii. 

Mr. Doyne and Mr^ Eglinton for the defence. 

This was a case postponed from the previous Sessions in consequence of 
the departure of one of the most important witnesses, Mr. Grant, who had left 
Calcutta for Madras on account of ill-health. It now appeared that Mr. Grant, 
instead of stopping at Madras, had proceeded to England, and that there was 
no probability of his returning before the expiration of three months at the 
earliest. The Court refused a further postponement. The case was aooordhig^ly 
sent up to the Grand Jury, and a true bill returned. 

Mr. Advocate-General, on behalf of the prosecution, now tendered in 
evidence the deposition of Mr. Grant taken at the Police, which, be contended, 
was admissible under section in Act I. of 1859. 

Mr. Doyne for the defence argued that the section of the Act upon which 
the learned Counsel for the prosecution relied had not the general application 
which it was now sought to give it. The Act was, as its title stated, " An Act 
to amend the Law relating to Merchant Seamen." The section in question 
had reference to merchant seamen exclusively, and to evidence only as bearing 
upon the subject-matter of the Act.* 

Mr, Justice Norman said he was of opinion that the section in question 
related to the depositions of merchant seamen only. The Legislature in 
makiAg the provision contained in section 1 1 1 plainly had regard to those cases 
in which merchant seamen could not remain in port. Such interference was 
natural enough, but it was most unlikely that the Legislature should insert the 
general provision contended for in so special an Act. A case had been referred 
to by the Advoeate-General which was tried by Mr. Justice Morgan. It was ttie 
case dl Denonath Sen, who was charged with receiving stolen property. The 
deposition of one A. G. Thompson taken at the Police was in that case received 
as evidence, but that person was a seaman; so that the case did not support 
the view upheld by the learned Advocate-General. The Court was fuUy satis* 
fied that the deposition was inadmissible, and must therefore reject it. 

Hy. Vol 1.-26. 
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{B^ore the HorihU Mr. Juttk* Morgan.) 

In &s Godby. 

A mlitary testanuni valid in its inception may be deprvDul of iisffivBeges by 

lapse of lime. 

This was an application for probate of the will of one Captain Godby, who 
died at Lahore of cholera about a year ago. The will was made at Locknow 
in the presence of the enemy during the mutiny of 1858. It ran as follows : 

*' I, Robert F. Godby, Lieut., 35th Bengal Native Light Infantry, and Ad* 
jntant of the ist Sikh Irregular Cavalry, hereby make my will, which I beg 
may be strictly attended to. 

^'I leave what little money and property I am possessed of to my brother' 
Chrifitopher James Godby, Lieutenant of the 35U1 Native Infantry and Second- 
in*Command of the Corps of Guides, to be disposed of as he thinks best ; and I 
desire that none of my effects be disposed of without his being first consulted. 

''I wish that none of my clothes may be sold by auction, but that they may 
be all burnt. 

**My watch, sword, and Bible I wish sent to my mother. 

(SdJ R. F. Godby, 

35 th Light Infantry. ^ 
Lucknow, April 18th, 1858." 

Mr. Woodr&ffe in support of the application contended that the will was 
good under the 29th section of the Wills Act (Act XXV,, 1838). No one 
could deriy that being at Lucknow in April 1858 was being "on an expedition," 
within which definition the words of the Wilis Act have been construed to 
osm^{J)rummond y%. Parish, 3 Curteis, p. 543). In the case oi Herberlvs. 
Berber If i Deane, p. 1 1, the application was granted ; and that case was not so - 
stmg as the present Qn0. The case ol Admiral Austin, 2 Robinson, p. <6ix, 
was ImportaQt in one respect, namely, as shewing that the Court looks to the 
p^ifion of the party at the time of making the will, and does not seem to adopt' 
t[^ rule of the civil law as to depriving a soldier of the privilege after one 
year's, residence in quiet quarters. It was quite sufilcient therefore that ttki'^ 
will should be good in its inceptioui which was certainly the case in the present - 
instance, ' - _ . . 
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Mr. yustice Morgan said that he bad looked latotbe autboritiet cited, and 
was of opinion that the writing could not be admitted to probate. The privi« 
leges granted to military testaments ujider our law had been borrowed from tbe 
Roman law, and under that law it seemed that a military testament, valid by 
reason of its being made on an expedition, remained in force foir one year 
only after the soldier returned home or arrived at a place where there was a 
Consul or other authorized person before whom a valid will might be made. 

Applying this principle, for he had not been able to find any dectsum, he 
refused probate to this testamentary Writing, which, although doubtless valid 
bad the writer died in the expedition upon which he was engaged, must* 
having regard to the date of his death, in time of peace and several jrears 
after its making, be deprived of its privileges as a military testament. 



{Be/ore the Hon' bit Mr. Justice Levinge.) 

G. Hanlon vsy The India Branch Railway Company. 

For the purposes of summons a Railway Company must bedeemidto dwell 
at its principal office. 

Mr. Newmarch for the plaintiff. 

Mr. Lowe for the defendants. 

Mr. Lowe objected to this case be'mg heard, on the ground that no sufficient 
service of the summons had been effected. The only person upon whom 
service had been made was Mr. Sfiarpe, Executive Engineer of the Company. 
That gentleman had no light, power, or authority to receive process; to ap- 
pear in suits, or to instruct any one to appear on behalf of the Company. Mi^ 
Wilson, the Agent and Manager of the Company, was at present at Simla, and 
n6 communication had been made to him. By sec. 63, Act VIIL, 1859,11 
was provided that "when a suit is against a Corporation or Company author- 
ized to sue or be sued in the name of an officer or trustees, the summons may 
be served by leaving the same at the registered office, if any, of the Com- 
pany, or by giving it to any Director, Secretary, dr'other principal ofl|Qer of 
the Corporation or Company." In this case there was no registered of&ct^ 
and the Directors and Secretary were in England. The only person who could 
•give instruciicns to defend the action was Mr. Wilson, who was i^w at 
Siml^, 
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Mr.Ninimuuri^oabAMot^tt^UkoM^ft^^ apo« thecaaes of BrM vs. 
Monieaux (i Kay and JohnstaDe, p. 98) and Carnm and Compaq vs. McLartM 
ieferred to hi Haddon's Limited LialMlitf Act, p. 7. 

Mr. Jmtiu Ltoinge said that the service of the sammons in this case was 
evidently insufficient. It was perfectly clear that Mr. Sharpe had no antbority 
to act. It was also clear that the defendants had no registered office widiin 
the jurisdiction of this Court. Neither the Directors nor the ^Secretary of the 
CbDtpany were resident in India. Mr. Wilson was the General Agent and Mana* 
ger of the Company, and the only representative in India who had authority 
to bind Uie defendants, or who oonld be sued in India in their names. It 
could not, however, be expected that the plaintiff would go running after Mr. 
Wilson to Simla. Not only would great trouble be incurred, but conaderable 
delay would be entailed thereby. In the case of Adams vs. Great Western 
Railway Company^ 30 L. J. £xch., p. 124, it was ruled (i) ''that a body cor- 
porate may dwell^ and (s) " that a Railway Company must be deemed to 
dwell at the principal office^ and not at every station on the line^ In this 
case the defendants ' principal office was at NuUhatte near Moor^edabad, 
and the terminus of the line was at that place. Under these circumstances 
the defendants must be held to dwell at Nullhatee. A new summons must 
therefore be taken out and served at that place. 



{Before Mr* Juttice Morgan,) 

Hadjsb Joosoop- akd others vc Vardon and others. 

Where a Policy has been effected on a gross quantity of sugar ^ the /act that 
that sugar has been described in the margin of the Policy as being in different lots^ 
containing different species of sugar, and being separately priced does not raise 
at^ presumption that a separate Insurance upon each separate species o/sugtu^ 
was intended by the Policy-holder, 

This was an action upon a policy cA insurance. 

Mr. Doyne appeared for the plaintiffs. 

Mr. Bell and Mr. Newmarch for defendants. 

Mr. Justice Morgan delivered the following judgment, which exhibits all 
tb^ facts of the case ; 
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The plainUSs instured in tbe defondants' office, called " The Amicable In* 
Sttiance Office/' 1,179 ^^^ of sugar shipped by the agent Qf the plaintiffs on 
board the Turon" which vessel was afterwards lost on. the Fultah Sands ; and 
they bring this suit to recover on the policy of insurance in respect of the total 
loss of 944 of the bags shipped. The material clause in the policy (which was 
upon goods and merchandizes) is in the following words : 

" The said goods and merchandizes laden thereon for so much as concerns 
the assured) by agreement between the assured and Company in this, policy^ 
are and shall be rated and valued at Company's Rupees eight thousand, two hun- 
dred and twenty, declared to be on part- value of 1,179 bags sugar as per parti- 
culars in the margin. Warranted free of particular average, anything herein 
contained to the contrary notwithstanding/' And the particulars given in the 
niargin are — 

HMJ 500 bags Baloo Kail sugar @ 30 per bag ... Rs. 15,000 

. „ 250 bags Cossipore Kail sugar @ 40 per bag ... „ 10,000 

»> 235 bags Baloo Kail sugar @ 40 per bag ... „ 9,400 

„ 194 bags Baloo Kail sugar @ 30 per bag ... „ 5,820 

D 



1,179 ^^Rs sugar ... Co.'s Rs. 40,220 



The sugar of the four lots thus separately mentioned differed each from the 
other in quality, in price, and i;i the size of the packages ; and the several lots 
were separately bought by the plaintiffs' agent from different vendors. The 
first, second, and fourth lots were wholly lost; out of the 235 bags composing 
the third lot, 157 bags were recovered uninjured. The plaintiffs make no 
claim against the insurers on account of any portion of the third lot, but they 
contend that they are entitled, under the terms of the policy, to recover as 
for a total loss of the remainder of the sugar. 

In Ralli vs. Jamon, 6 El. and Bl. 422, the Court of Exchequer Chamber 
decided that the ordinary memorandum(corresponding with the warranty in this 
policy) ''exempts the Underwriters from liability for a total loss or destruction 
qf pari only, though consisting of one or more entire package or packages, and 
although such packages be entirely destroyed or otherwise lost by the specified 
perils." This is the rule where the goods shipped are of the same species, and 
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are not expressed by distinct valuition, or otherwise, in the policy to besepa* 
rately insured. The judgment proceeds : ** As to their (the Underwriters') 
liability in respect of different species we need not express any opinion*" 
Two later cases were cited to show that where different species are a subject of 
insurance, then isarance is to be distributively taken as a separate insurance of 
each. In Buf vs. Mackenzie, 3 C. B. (N. S.), p. 16, the master of the ship who 
had insured jC too "on master's effects warranted free from all average," and 
who had, at the risk of his life, succeeded in saving his chronometer and certain 
other things, was allowed to recover as for a total loss in respect of that por- 
tion of his effects (of the value of ;f67-io) which was burnt with the shipv 
In Wilkinson vs. IfyJe, 3 C. B. (N. S ), p. 30, the insurance was " upon any 
kind of goods and merchandizes," and the property shipped was an emigrant's 
equipment, consisting of a variety of tools, materials, &c., in several separate 
packages ; some packages were wholly lost. The Court held that plaintiff was 
(notwithstanding the warranty) entitled to recover as for a total loss of these 
packages. 

In both these cases the subjects of insurance were several separate articles 
wholly distinct in their nature. In Eniwistle vs. Ellis, 2 Hurl, and Nor. 549, 
the Insmance was on rice. The decision went upon other grounds, but the case 
was cited for the remarks of some of the learned Judges as to the probable in* 
tention of a shipper of rice of different descriptions, in the case there sup- 
posed, to make a distinction and have a separate risk for each sortr 

In the present case there is not, I think, any such difference of species or 
such indication of the intention of these contracting parties as to lead to the 
conclusion that this policy should be construed as a separate insurance of each 
lot, rendering the Underwriters liable for a total loss of any one. There is 
certainly some difference in the quality of the sugar, and every lot (and every 
bag therein) is separately valued ; but the language of this policy in the clause 
above quoted seems to me clearly to show that the parties have contracted for 
one insurance of the whole, and not for several insurances of each of the foiir 
portions, and that the Underwriters are exempt by the warranty from all liabi- 
lity, except in the case of a total loss. The insura^nce is for Rupees 8,220 on 
a part of the value of the whole shipment of i„i79 bags. In the margin the 
1,179 ^^Sfs ^^^ stated to be worth Rs. 40,220, and the value of each bag, and.of 
each of the four lots forming the entire shipment, is given to show the process 
by which the sun^ tots^l is calculated. Such an enunieration and vs^luation of 
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the goods is not, I think, sufficient to control the language of the pblicy 
which speaks only of the entire quantity, and warrants the whole as one bulk 
*'iree of particular average, anything herein contained to the contrary notwith- 
standing." 

There, must be a decree for the defendants with costs. 
Decreed accordingly. 



\Before the Hoftble Mr. Justice Levinge^ Commissioner* 

In re Thomas Roxboroxjgh Gordon. 

Insolvency — Furniture separate property of the wi/e^- Valid disposition, 
of stock-in-trade on the eve of bankruptcy — Undue preference — Debts fraudu^ 
tently contracted — Petition dismissed. 

Mr. Wilkinson for the insolvent. 

• -  .-  . ^ ,. 

Mr. Lowe for Messrs. Grant, Smith and Co., Messrs. Harton and Ck?.} 
and Mr. Caleb Ladd, of the Ice House, opposing creditors. 

Mr. Coryton for Miss Scotney. 

Mr. Cowell for the Official Assignee, 

> 

» 

Mr, Commissioner Levinge : — Thomas Roxborough Gordon the insolvent, 
lately carrying on business as ship-chandler and trader in this city, filed his 
schedule on the 12th of May last. That schedule discloses debts amounting to 
Rs. 191,730, Rs. 70,000 of which are, however, secured by mortgage. The' 
original assets, as shewn by the estate paper, consist of two houses ; these are 
mortgaged to their full value. The debts said to be due to the insolvent would 
appear to be worthless. The only property traceable to the insolvent sincfe' 
the filing of his petition consists of some articles of furniture as a piano and the 
like, which the insolvent has sworn belonged to his wife ; and as there is no 
evidence to contradict this statement, I must rule that these articles do not pass 
to the Official Assignee. It has been ruled that furniture the separate property 
of the wife does not pass to the Assignees under a Jiat against the' husband 
{Shelford, 3rd Ed., p. 389). 
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The petition came on for hearing on Satnrday, the ist of Angast last, ^hen 
it was found that the insolvent was either unwilling or unable to make a foil 
disckMiire of his affairs, and what had become of the goods supplied to him by 
his scheduled creditors, his stock-m-trade, and the proceeds from June i860 to 
March 1863. Failing to obtain satisfactory evidence upon which to adjudicate, 
a fact attributed by the insolvent to his own carelessness and neglect in not 
keeping regular account*books, it was hoped that by affording him a month's 
time, with protection, he would be prepared to make a full and true disclosure 
to the Court, and render a strict account, for the information and satisfaction of 
his creditors. When the examination was renewed on the 39th ultimo, the in- 
solvent failed to improve his position ; and although the Court and Counsel for 
the opposing creditors laboured to obtain a full statement of his affairs, the 
result has been that at the close of the hearing he has completely f uled to give 
a debtor and creditor-account of all his dealings between June i860 and March 
1863, or to show what has become of his stock-in-trade and the proceeds of 
his dealings within that period, and the position he was in at the time each debt 
was contracted. 

It appears that the insolvent left the establishment of Messrs. Harton and 
Ca, in this city, in June i860, and set up in his late business. At that date, 
according to his evidence, he commenced to trade with a capital of about Rs. 
30,000, having received Rs. 15,000 on the ist of June from Messrs. Harton 
and Co. ; the remainder he alleged belonged to his wife. He also obtained from 
Messrs. Harton and Co. Rs. 3,000 worth of goods, but for which they have not 
been paid. The insolvent was possessed of two houses. These, according to 
his evidence, he mortgaged al>out six months after he commenced business for 
Rs. 60,000; the proceeds, he says, he brought into his business. He also 
subsequently raised Rs. 10,000 by a further charge on the said property. The 
result of his trading has been to inflict serious losses on his creditors, who are 
now left without any security to meet their demands. They have not even the 
satisfaction of knowing what has become of the proceeds of the goods they 
supplied him with to carry on his business. The Insolvent does not even show 
the sources of his alleged losses. He only pointedly refers to the failure of one 
contract made to supply the troop-ship Walmer Caxtlt with goods in April 
1 86s. The amount of the contract was for Rs. 60,000; the actual amount 
expended by the insolvent on the goods was Rs. 50,000. I'he whole of this 
latter sum has not been forfeited ; how much has been forfeited it it impossible 
to obtain accurately from the insolvent. 
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It appears the Messrs. Grant, Smith and Co. were creditors to a large 
amount, and having put their claim into the. hands of Mr. Abbott, an action 
was instituted, and a decree obtained, in the High Court against the insolvent 
on the 2 1 St March last for Rs. 21,500. At this time Mr. Abbott pressed the 
insolvent for a settlement, but was put of! with the assurance that Grant, Smith 
& Co.'s demand would be at once settled. He said he was raising money to 
do so ; yet we find on the i6th March he had raised Rs. 9,000 from Tarracknath 
Paulit on the security of the whole of his stock-in-trade, and on the 24th 
March following he completed his insolvency by conveying to Ta^racknath 
Paalithis stock-in-trade and every thing he ostensibly possessed for the sum of 
Rs. 20,000. This sum included the prior advance of Rs. 9,000. Messrs. 
Grant, Smith & Co. were not paid, and on the 13th of April they took out 
execution, and on the day following the goods and premises assigned to Tarrack* 
nath Paulit were seized by the Sheriff. Grant, Smith & Co. were met by 
Tarxacknath Paulit's claim, and immediate litgation was the result A salt 
was instituted in the High Court by the latter, and heard and determined by 
Mr. Justice Wells; and in that suit the validity of the insolvent's assignment 
by way of mortgage was established, it having been held that Tarracknath 
Paulit had bond fide advanced the Rs. 20,000, and that there had been no fraud 
whatsoever on his part. The insolvent filed his schedule in this Court, as before 
stated, on the the 12th of May last, or within two months from the date of the 
assignment. 

The Court has to consider if this deed can be set aisde under the provisions 
of the 24th section of the Insolvent Act, 1 1 Vic, c. 2 1. That section provides 
that if any insolvent who shall hitve filed his petition for his discharge under 
the Act shall voluntarily convey, assign, deliver, or make over any real or 
personal estate, property, goods, or effects to any creditor, every such convey- 
ance, assignment, delivery or making over, if made within two months before 
the date of the petition of such insolvent, is thereby declared to be fraudulent 
and null and void as against the assignees of such insolvent. 

I do not consider Tarracknath Paulit stood in the position of a creditor 

within the meaning of that section. Holding that opinion, and passing on to 

the construction to be given to the words "voluntarily convey, deliver, or 

make over," I cannot declare the conveyance void under the Insolvent Act. 

It is clear forni the evidence adduced on the first hearing of this petition, as 

well as from the report of the case tried in the High Court, reported in i 

Hy. Vol* I.-27. 



( 204 ) 

Hydt's Reports^ p. i94» that Tarracknath Paulit was In andoabted possession 
and control of the goods under the assignment up to the time of the seizure, 
and that his possession has continued to the present time. It is true that the 
stock-in-trade whenmortgaged remained on the same premises, but Tarracknath 
Paniit took possession of it, and appointed a sircar to superintend the busi- 
ness. The stock-in-trade therefore cannot be held to have been in the posses^n 
of the insolvent^ at the time of the filing of the petition, with the consent and 
permission of the true owner. Had there been such possession, it would have 
vested the stock-in-trade in the Official Assignee, under the 33rd section of the 
Act, for the benefit of the creditors, notwithstanding the assignment ; the policy 
of the law being to prevent fictitious credit by an appearance of wealth ; but it 
is clear that, in order to have vested the effects so mortgaged in the Official 
Assignee, the possession of the insolvent must not only be proved, but that 
possession must be shown to have been with the consent of the true owner, viz*^ 
Tarracknath Paulit. {^^ Freshney and Wells, 26th L. J. Ex. 129.) The 
assignment therefore, although made on the eve of bankruptcy, was a valid dis- 
position of the stock-in-trade, which thereby became wholly lost to all the 
scheduled creditors. 

One of the grounds of opposition by Messrs. Grant, Smith and Co. w^ 
that the insolvent, by the transaction with Tarracknath Paulit, committed a 
breach of the fiftieth section of the Insolvent Act, inasmuch as he was guilty 
of undue preference in assigning away his whole property at the time he was so 
deeply and hopelessly involved ; but it will be observed, on reference to that 
section, that the undue preference must be given to a creditor in order to support 
a breach of the Act ; therefore, the transaction with Tarracknath Pauli^ who 
dkl not stand in that position to the insolvent, was not an undue preference. 
But I consider on the evidence that the insolvent was guilty of undue pre- 
ference on other grounds. 

It has been proved that with the exception of a sum of Rupees 1,000, 
which was applied by the insolvent to his own use, the whole sum raised by the 
snortgage was paid away to certain preferred creditors. This was fraud on 
those who were passed over, and particularly on the judgment-creditors Grant, 
Smith and Co., who had been prevented acting on their judgment by the 
insolvent' s promises. Had the insolvent acted properly, he should have called 
a meeting of his creditors, or taken some steps to wind up his affairs under the 
Insolvent Act, by which means his available assets would have been vested 
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In the Official Assigaee for the benefit of the creditors at large ; instead Of acting 
thus, however, the insolvent defeats the object of the Act by conveying away his 
stock-in-trade on the eve of filing his petition. Judging from the Insolvent Act, 
it is clear that he was on the 34th of March last a ruined trader. In this opinion 
I am fortified by the following passage from the judgment of Mr. Justice Wells, 
before referred to : *' If he (the insolvent) had seriously considered the ovsr* 
whelming nature of his difficulties, he must have seen that he was in a state of 
hopeless insolvency, and that it was due to his creditors that'he should take 
immediate action with a view to give them the full benefit of all his available 
assets. That was his bounden duty.** Instead of doing so, he defeats his credi- 
tors at large and the objects of the Act under which he now seeks the aid of 
the Court. The insolvent law views undue preference as a highly criminal 
act, and leaves to the Court a discretionary power of punishing an Insolvent 
guilty of that act with imprisonment for a term not exceeding two years. 

I consider, on the score of unsatisfactory accounts and answering, as welt 
as on the score of defeating creditors and the objects of the Act, I have shewn 
sufficient grounds for exercising my discretion by adjourning this matter sine 
die, or dismissing the petition ; but I am compelled, owing to the opposition by 
Mr. Ladd, a merchant of this city, who is a creditor for Rs. 925, represented 
by Mr. Lowe as his Counsel, and by the opposition on behalf of Miss Scotney, 
a creditor for Rs. 1 0,000, represented by Mr. Coryton as her Counsel, to enter 
into a further consideration of the insolvent's conduct. 

Mr. Ladd opposes, alleging that his debt was contracted fraudulently. He 
has been examined on oath, and has stated that he supplied butter to the value 
of Rs. 925 to the insolvent on the 22nd January last. That the insolvent 
c^alled on him on that day and asked if he had butter for sale. Mr. Ladd 
assented, but said that his terms were cash. The insolvent said he had a 
cheque for Rs. 7,000 with him. This transaction occurred In the afternoon 
after bank hours. The insolvent promised to pay him when he could get his 
cheque cashed. The butter was supplied on this distinct contract, but has 
never been paid for. The insolvent flatly contradicts this version of what 
occurred at the interview. He swears he never promised to pay cash for the 
butter, and that he considered it was not a cash transaction. He also denies 
that he had a cheque for Rs. 7,000, but says he had a note for Rs, i,oco; and 
admits that he might have told Mr. Ladd that he would get the note cashed the 
next day and pay him. I cannot accept the insolvent's version of this transaction 
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in opposition to the distinct evidence of Mr. Ladd, inasmuch as. the insol- 
vent's statement that it was not a cash transaction is quite inconsistent with his 
statement that he might have said that he would pay him next day. Moreover, 
if it had been a bank note that the insolvent had with him, there' would have 
been no difficulty in cashing it, seeing that all he would have to receive back 
would have been the trifling sum of Rs. 75. The insolvent has said he wasobliged 
to get the butter that very day, and send it on board a ^hip to complete a con- 
tract, which would otherwise have been forfeited. Mr. Ladd endeavoured to 
obtain payment, and failed ; and four days after the transaction the Sheriff's 
officers were in possession of the insolvent's property. I am reluctantly obliged 
to come to the conclusion that the insolvent has not told the truth, and has 
been guilty of a fraud upon Mr. Ladd within the meaning of the 51st section 
of the Act, 

Miss Scotney opposes the discharge of the insolvent on the ground that he 
obtained Rs. 10,000 advance, by way of mortgage upon his household property, 
under a false pretence. It has been stated that the insolvent's houses had been 
mortgaged for Rs. 60,000 — Rs. 30,000 to Miss Scotney, and Rs. 30,000 to Mr. 
Goodall, the insolvent's attorney. These two loans were paid off, and a fresh 
mortgage executed to Mirza Abdool Kurreem for Rs. 60,000, dated the 21st 
June 1862. The insolvent a few days after wrote to Mr. Hills, who had a 
power-of-attorney for Miss Scotney, asking for the advance of Rs. 10,000 on 
mortgage. Mr. Beeby was the attorney acting for Mr. Hills. Mr. Hills writes 
to the insolvent requiring information as to the amount lent on the two houses ; 
and by letter dated the 5th July 1862, being eleven days after the insolvent 
had executed the mortgage for Rs. 60,000^ he writes the following reply : 
** The two houses are both mortgs^ged for one year at Rs. 50,000." Acting 
on the faith of this written and unequivocal statement, it appears that Mr. Hills 
consented to advance the Rs. 10,000, knowing from the previous loan that 
the property was security for about Rs. 60,000. Mr. Beeby required a des- 
cription of the houses to complete the deed, and applied on the 18th July 1862 
to the insolvent to furnish the requisite information. The insolvent stated 
that he went on that day to Mr. Goodall's office, and procured the necessary 
details in writing. On the 19th, being the day following, he returned to Mr. 
Beeby's office, and left the required document. The paper left with Mr. Beeby 
has been produced by that gentleman in Court. The insolvent will not under- 
take to identify it, but will not pledge his oath that it is not the paper he left 
with Mr. Beeby. This paper contains a description of the houses, and h^s 
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added to the foot the following entry in the same handwriting : *^ The above 
description is at present mortgaged for Rs. 50,000 for twelve months to Mizra 
Abdool Kurreem. ** Relying on this document and the previous representation 
in 'the insolvent's own handwriting, Mr. Beeby prepared the mortgage, which 
contains a recital that only Rs. 50,000 is advanced on faith of the mortgage, 
and the deed is signed by the insolvent with this representation on the face 
of it 

Independent of the dis'.inct untru\h contained in the written representation 
of the insolvent, the following very suspicious circumstance has remained unex- 
plained. The promise to get the information for Mr. Beeby from. Mr. 
Goodall was never carried out, but a paper is produced by the insolvent to Mr. 
Beeby as if coming from the office of Mr. Godall, but which Mr. Goodall has 
sworii is not in the handwriting of any of his clerks ; and the description of the 
houses contained in the paper does not correspond with the description con- 
tained in the deeds in Mr. Goodall's possession. I can come to no other con- 
clusion than that the insolvent obtained this loan on false pretences, having 
represented as an existing fact that only Rs. 50,000 had been advanced, when, 
in fact, he well knew that Rs. 60,000 had been advanced. I therefore con-' 
sider that fraud has also in this instance been established. 

In conclusion I regret exceedingly, for the sake of the insolvent and his 
family, that I am constrained, having a due regard to the interests of justice, 
to dismiss his petition. I know well that such an order is one that affects him 
vitally, as it does not release him from the demands of his creditors. Were 
there any assets in the hands of fhe Official Assignee, I might have adjourned 
his case for some lengthened period, but no evidence has been adduced to show 
that the Official Assignee is likely ever to obtain a single rupee under this 
petition. To permit a trader who has, according to my judgment, defraud- 
ed some of his creditors; who has kept no regular accounts in his trade; who 
will not make a full, perfect, and true disclosure of his dealings to be discharged 
from all liabilities to his creditors, would be to hold out an inducement to dis- 
honesty, and practically to defeat the Bankrupt Law — a law which the insol- 
vent has voluntarily evoked in his aid, but which he has defeated by his 
own act. It has been truly said by Lord Justice Turner^ 30 L. J., p. 37, 
Cases in Bankruptcy, that the Bankrupt Court should not generally deal 
severely with cases of mere imprudence or extravagancy, but should set its 
face most resolutely against every description of fraud or false representation. 
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Fair, honest, and straightforward dealing is expected from every man in the 
ordinary transactions of life; but it is beyond measure important that It should 
be observed, and the observance of it. enforced, in all the transactions of 
trade for the credit of our merchants and traders. I therefore cannot consent to 
put the iasolvent in a position to again embark in trade — to confer on htm what 
has been termed a '' Free Pass " to enter into the world of commerce, or atford 
him legal protection. He must owe complete immunity to the indulgence and 
forbearance of his creditors, and not to the protection of the law, which I regret 
I cannot extend to him. 

Petition dismissed accordingly. 



{Be/ore the Hon'ble Mr, Justice Norman,) 

Peninsular and Oriental Steam Navigation Company 

vs. 

The Ship "Fort George." 

Measure of Remuneration for Salvage Services, 

The Advocate* General f Mr, Bell^ and Mr, Lowe for the promovents. Mr. 
Doyne and Mr, Paul for the impugnants. 

Mr^ Justice Norman : — This is a suit for salvage by the owners, the captain, 
and the crew of the " Colombo" (one of the steam-ships of the Peninsular and 
Oriental Steam Ship Company having engines of 450 horse*power, and being of 
1,103 ^ons burden if measured as a steam ship, or 2,200 if measured as a ship) 
against the " Fort George." The salvors claim Rupees 60,000. 

On the 8th of October last, as the " Colombo " was proceeding up the Bay of 
Bengal on her voyage from Suez to Calcutta, in longitude 16-30 north and 
83*23 west, about 11 o'clock a. m. the officer of the watch perceived what he 
thought was a fleet of boats due north of the " Colombo." The Captain ordered the 
course of the " Colombo" tojbe changed, knowing, as he said, '' that boats could 
not be out in that position." Had he continued his course, he would have passed 
about 8 miles to the eastward of the object in question. On nearing it he 
perceived it to be a ship totally dismasted — the " Fort George, " a vessel bound 
to Calcutta, of 732 tons burden. He sent the Chief Officer on board. The 
bowsprit was gone and had torn away the bulwarks about the bows. The " Fort 
George " had two small spars rigged — one forward, and the other on the stump of 
the mizen mast. The Chief Officer said he never saw a ship in a worse condition 
as regards rigging. All her boats were gone except the long-boat which was on 
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deck. The Captain of the " Fort George " at this time stated to the Chief OflScer 
that he had put his crew on a short allowance of water, and that he had a 
fortnight's allowance at that rate. He said he had been itryiog to get into 
Coringa, and now was end eavouring to get into the track of the mail steamers. 
The log* book of the " Fort George " shewed that on Sunday, the 28th of Septem- 
ber, she encountered a hurricane, and that about 10*30 a. m. her foremast 
was borne away, carrying with it the main and mizen masts and bowsprit. 

From that time she had continued to drift to the southward and westward 
until the 8th of October, when she fell in with the '' Colombo," being then about 
60 miles from the nearest poiAt of the coast. During this time she had drifted 
about 190 miles, and had been increasing her distance from the coast, being 
carried by the current to the southward in spite of the utmost efforts of the 
Captain to keep her head to the north and west. On the 6th of October there is 
an entry in the log : " The ship heading this last 24 hours almost north-north- 
west has made three miles of southing." On the 7th: *'This last 24 hours 
the ship has 6 miles of southing while steering west- north- west." The Cap- 
tain of the '*Fort George" stated that he had a spar 27 feet long which he 
intended to put up for a jury mainmast. He had not rigged it or tried to get it 
up, because the " Fort George " had been rolling about too much, and it must have 
endangered the lives of the men to attempt it in so heavy a swell. It was 
proved that the beginning of October, when the north-east monsoon is set- 
ting in, is a dangerous time for ships on the Madras coast. Captain 
Farquhar stated he thought that without assistance the "Fort George" 
could not have got into a safe pq^t, and that if bad weather had come on, he 
was not sure she would have lived. Captain James Orr, the Master of the " Fort 
George," who evidently did and would have done for his ship all that a skilful 
and determined seaman could do, proved that the hull of the " Fort George" 
which was a very strong new iron ship, was perfectly tight, and that she had 
made no water even during the storm ; that on the 5th of October he spoke the 
" Ayrshire " which was bound for Calcutta, and desired the master to report him 
there ; that be did not want water, and did not ask the " Ayrshire " for it ; that 
at 2 quarts per man per day he had enough for thirty days ; that if he could 
have got up his jury mainmast he could have got to Madras ; that had he not 
met with the steamer, he would have gone on shore, anchored with a single 
anchor, and sent men of! in the long-boat to the nearest port. Captain Hanley, 
Llo}-d's surveyor, also stated that, looking to the position of the ship as marked 
on the chart, he did not think that, having regard to the current and wind, Capt. 
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'Orr would have had any difficulty in reaching the shore. I am safisfied, how- 
ever, that the position of the " Fort George " was one of very considerable peril. 
In spite of Captain Hanleys' statement of probabilities to the contrary, and of 
the hopes of her commander, the " Fort George " day by day had increased, or 
did not diminish, her distance from the shore down to the time when the 
** Colombo " met with her. It is clear from the log that she was almost unmanage- 
able with the small quantity of sail she was able to spread ; and it is not clear 
when the Captain might have been able to get up the jury mainmast, or 
that there might not have been loss of life in attempting it. The " Colombo " 
took the ** Fort George " in tow about i- 30 p. m. on the 8th of October, and 
continued to tow her till 2-20 of the loth, having passed the station of the 
pilot brigs at the Sandheads, and left her in charge of a steam tug, which 
brought her up to Calcutta. The service caused a delay of 24 hours in the ar- 
rival of the ** Colombo " at Calcutta, and an actual loss to her owners for 
extra coal, oil, tallow, and provisions consumed, for extra wages, for a new 
hawser, chain cable, and other tackle expended of about Rupees 3,700. 
The value of the "Fort George" is proved to have been Rupees 43,920; 
the nett value of the cargo, after deducting all charges for landing, customs 
duty, and expenses of sale, Rs. 6,97,748; making a total of Rupees 7,43,668. 
Had intelligence of the position of the '' Fort George " reached Calcutta by 
telegraph or otherwise, it was proved by the Captain, who was a witness for 
both parties, that if the agents of the owners had sent a steam tug to bring 
her up, they would have had to pay for the service Rupees 11,000, viz,, at 
the rate of 1,000 rupees per day, and that eleven days must have been 
occupied in the service. The principles upon which Courts of Admiralty 
go in awarding salvage are stated in MauSe and Pollock oh Shipping, page 
430, where the cases on this subject are collected. It is there said that the 
amount awarded "depends in each particular case upon the value of the 
property, the danger from which it has been rescued, the time expended, 
the expense incurred by the salvors, and the success of their efforts. The 
Court looks not merely to the exact quantum of service performed in the 
case itself, but to the general interests of navigation and commerce which 
are protected by exertions of this nature." In the instructions to the 
Receiver of Wrecks, the Board of Trade says (article 91): " When the services 
have been rendered by steam vessels, they are always considered as entitled 
to a very liberal reward, not only on account of the great value of the 
property which is thereby exposed to risk, but because of the great skill 
^nd power ,of vessels of that description, and the expedition with which 
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services are generally performed by them/' and that is in accordance with cases 
in the Admiralty Court. Vide the London Merchant (3 Hagg 394), the 
Howard (Ibid. 256), and the Isabella (Ibid. 427). In estimating the amount of 
salvage awarded in the Travellers (5 Hagg 370), Sir John Nicholl said: 
" The primary object is the danger of the property saved, and its value, and the 
assistance actually received ; the secondary the risk to the salvor and the 
property; the skill, the time employed, and other collateral circumstances." 
What is a fit remuneration for this steamer ? She did not go out on purpose ; 
there was no extraordinary risk to the steamer, nor peril to the persons on 
board ; the time employed was short, the vessel near to port, and her value was 
about ;{'4,ooo ; bat her services, I must remember, effected a rescue from imminent 
peril of a property of upwards of £12,000, If in the present case I award 
/'i,ooo, which is not quite 10 per cent., that will, in my judgment, form a proper 
remuneration, and I award that sum with the expenses. 

Looking, then, at the great value of the property saved, considering, as I do, 
that there was danger to the lives of the crew of the salved vessel; looking 
at the risk to which the ship and cargo were exposed ; the great valu6 and 
the great power of the steam-ship which rendered the service by which the 
property was saved, and the expeditious manner in which she was consequently 
able to perform the service, — I ihink this is a case for a liberal reward, and 
not for payment as for a towage service. The true interests of commerce 
require that such services should be remunerated in such a manner that 
owners should be induced, not merely from motives of humanity, but without 
disregarding their own interests, readily to permit masters to render services 
like the present to ships in distress. In the present case I award Rupees 
50,000 to the salvors. In apportioning ihe sum awarded I think that Captain 
Farquhar's sagacity and promptitude must be rewarded by an apportionment 
of Rupees 7,500. The owners of the " Colombo '' will receive Rupees 35,000, 
and the officers and crew of the " Colombo" will receive Rupees 7,500, to be 
distributed amongst them in proportion to their wages. I give the salvors 
their costs. 
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{Be/ore Mr. JuslUt Morgan.) 
Urnachurn Custty and another vs. W. Gordon. 

« 

A dinghu laden with gilder i valued at 20^000 rupees was being propelled 
across the river, when a squall coming on, and the dinghee being in some 
danger, the gilders were taken on board a flat for safety, and kept there till th e 
sguall subsided. Held that the owners of the flat had no claim for salvage, 
and their i$o rupees was a fair r enumeration for services rendered. 

Mr. Eglinton and Mr, Hyde for plaintiffs. 

Mr. Bell and Mr. Lowe for defendant. 

In this case the plaintiffs sued the defendant for Rs. 5,000, money had 
and received to the use of the plaintiffs under the following circumstances. 

It appeared that the plaintiffs had seven boxes of gilders, valued at about 
Rs; 20,000, consigned to them, and that on the ist of April the ship Lightning 
was lying in the river at Sulkea with the gilders on board. The plaintiffs 
accordingly sent two of their clerks to fetch the boxes. The clerks engaged 
a dinghee with a manjee and two. oarsmen, reached the Lightning in safety, 
and started on the return journey with the gilders on board. When they had 
reached a spot about 50 yards from the shore, a heavy squall arose from the 
north-west, and the dinghee made for the«flat. According to the plaintiffs' 
account, the. men in the dinghee fastened their boat to the flat, but some of 
the sailors untied it and set the dinghee again adrift She then drove down 
the stream, but the persons on board dragged themselves back by a chain 
fastened to the moorings, and attempted a second time to make fast the 
dinghee. This the sailors endeavoured to prevent, and one of the clerks on 
board the dinghee called out to the Captain of the flat that lie had treasure 
on board. The Captain of the flat thereupon let himself down into the 
dinghee, and, with the aid of the persons in her, took the treasure on board 
the flat. The plaintiffs' witnesses swore that one of the clerks never left the 
dinghee at all. The defendant, on the other hand, swore that the dinghee was 
abandoned and half full of water, and that he had incurred great risk by jump* 
ing into her as he did. Several witnesses were called on his behalf, but their 
evidenge was very conflicting. As to what occurred subsequently, the parlies 
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were less at variance. Rupees lo were at first offered to the Captain, and 
in the course of the evening on which the sqnall occurred Captain Galston 
went on board the flat, accompanied by one of the Chettys, and offered 150 
rupees. Captain Gordon said he would refer the matter to the parties to whom 
the flat belonged, and on his return from their office declined the offer, claiming 
8,000 rupees as salvage, and refusing to part with the gilders for less. Both 
parties then put the matter in the hands of their solicitors ; and Mr. Barrow, on 
, behalf, of the defendant, agreed to give up the gilders on receiving a deposit 
^of Rs. 5,coo, to abide the result of the trial of the question as to whether 
Captain Gordon had or had not any, and what, salvage claim. After the 
matter had been placed in the hands of the solicitors, an offer of Rupees 
1,000 had been made by the plaintiffs, but the defendant refused to settle 
the affair under Rs. 2,000. The case was adjourned several times on account 
of Captain Gordon's absence from Calcutta. A great number of witnesses 
were examined, and the case occupied the attention of the Court the whole 
of one day, and half of another. His Lordship delivered judgment as follows: 

Mr. JmHce Morgan: — The defendant in this case has no doubt performed 
some service, but I am of opinion that the services alleged to have been 
rendered have been grossly exaggerated. The action is brought to recover 
the sum of Rs. 5,000, which the defendant claims as salvage. The case has 
been conducted very properly on both sides. The facts of the case, as re- 
presented by the defendant, are so strange, that I cannot arrive at any other 
conclusion than that he has suppressed some of the circumstances which 
occurred. The witnesses produced on his behalf allege that the dinghee had 
lost the whole of her crew and passengers. One person Is produced who states 
that he was standing in the middle of the flat when he heard the noise of 
the collision between the dinghee and the flat. He then walks to the side of 
the flat, lifts a man on board out of the dinghee, and takes no more notice 
of the matter. That account certainly is not very credible. We next find 
the dinghee in a position of some danger near the stern of the flat. There 
was a current running, which, had she been left to herself, would probably 
have swept her away. Had she struck the buoy she would probably have 
been lost. The defendant and his witnesses do not clearly tell us what happen- 
ed afterwards. From the defendant's own evidence I certainly thought that 
the defendant incurred considerable danger, but the evidence of his witnesses 
does not bear that assertion out. After the squall was over the owners seem 
to have got on boaid the dinghee again, and to have found her in a condition 
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in which she could swim. The defendant's story is so singular that one cannot 
help suspecting that the version ,so given is very imperfect. The account of 
the plaintiffs is very different; and, however painful it may be, I must deter- 
mine that one or other version is incorrect. The case of the plaintiffs seems 
to me to supply some material facts which are wanting in that of the defend* 
ant> and to be more worthy of credit. According to their statement, the 
dinghee was not abandoned at any time ; and I am of opinion that either from 
excitement, or from some other motive, the defendant is incorrect in stating 
that when the dinghee reached the Hat there was only one man on board. 
I believe that the boat was not abandoned, but still think that some service 
was rendered. I think that the evidence of Mr. Galston is reliable ; and I 
cannot help expressing niy regret that the matter did not terminate in the 
acceptance of that gentleman's offer. I think that the offer- then made of 
150 rupees were a very fair one, and that the claim now advanced by the 
defendant is preposterous. No doubt the Captain assisted in putting the dinghee 
in a place of safety, and his conduct so far was meritorious; but he underwent 
no great l^odily pain, and has greatly exaggerated the circumstances of the 
case. With regard to the offer of i ,000 rupees that was made after the matter 
was in the hands of the solicitors, and under some degree of compulsion» 
I am of opinion that 1 50 rupees is a suitable remuneration for the services 
rendered, and the verdict must be for the plaintiffs. The costs on scale 
No. a will be paid by the defendant. 

Verdict for plaintiffs with costs. 



Jaudubchunder Ghose, Muttyloll Ghoss, and Zussickchunder Ghose 

vs, Benodbeharry Ghose. 

Ay one of four brothers tn joint possession of ancestral property, separates himself 
in foody worship and estate, leaving his three brothers jointly possessed of 
their undivided three fourth shares. A dies unassociated. leaving a son and 
heir, B. The three brothers continue and die associated-^two without heirs, 
dnd the third leaving a son and heir, C B has no claim to any part of the 
undivided three fourth shares as against C, who takes the whole absolutely. ' 

Mr. Bell and Mr. Cowell for the plaintiffs. 

The Advocate- General and Mr, Eglinton for the defendant. 

Mr. Justice Wells : — This suit was heard and disposed of by me on the 
ist of April in the present year, and my judgment was then given in favour of 
the defendant, 
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Mr. Bell, on behalf of the plaintiffs, made aa application, under the 376th 
section of Act VIII. of 1859, for a review of judgment on the ground that 
the suit raised aa important question of Hindoo law, and one deservihg: 
further consideration. I granted a review, and the case came on again for 
hearing on the 21st July. 

This is a suit for a partition of a certain portion of a house and land at 
Sunker Ghose's Lane in Calcutta. It appears that one Siboopersaud Ghose, 
late of Sunker Ghose's Lane, died many years ago. leaving four sons — 
Prawnkissen, Moheschunder, Chundercaunt, and Rajkissen. Seven years after 
tile death of Siboop^rsauJ, Prawnkissen separated himelf from his three 
brothers, and a parti [ion of ihe ancestral properiy, consisting of land, houses, 
, and moveable propeay, took place. Tne house and land, the subject-matter 
of this suit, was formerly ihe joint family dwelling-house of the four bro- 
thers. Chundercaunt died six years after ths partition, leaving one son, 
the present defendant, and a widow. Three years after the death of 
Chundercaunt, Prawnkissen died, leaving three sons, the present plaintiffs. 
In the year 1853 Rajkissen died, leaving only a widow. Moheschunder died 
intestate in 1857 without issue. 

Prawnkissen lived with his family, entirely separate in food and worship 
from his three brothers, who lived together up to the time of their death as an 
undivided family. 

* 

The defendant, as the son of one of the three brothers who lived joint in 
food and worship, claims to \Af the sole male representative of his father, 
Chundercaunt, and of his uncles, Moheschunder and Rajkissen; and the 
plaintiffs, as the sons of Prawnkissen, claim to participate in their uncle 
Moheschunder's share of the estate. 

The following issue was settled : ** Whether the partition of 1853 was a 
partition between all the four brothers, or a partition in respect of Prawn- 
J&issen alone.'' 

On behalf of the plaintiffs the chief point made by Mr. Bell was 
that, under the circumstances of this case, according to Hindoo law in Bengal, 
the plaintiffs were entitled to some share in the property left by Mohes- 
chunder. I will now consider the authorities bearing upon the subject. At 
page 26, Vol. I. of Sir F. Macnaghten's Hindoo Law, the general law is 
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thus stated: ''In default of father and mother, brothers inherit — first, the 
uterine associated brothers; next, the onassociated brothers of the whole 
blood ; thirdly, the associated brothers of the half-blood ; and fourthly, the 
unassociated brothers of the whole blood." At page 195 of Shamachurn 
Sircar's valuable Digest of the Hindoo Law^ it is clearly and distinctly 
stated that among the whole brothers' sons, re- united and not re-united, 
the succession devolves on the re-united one. Several authorities are cited 
as illustrative of, or bearing on, this principle. The same work .contains 
the following legal opinion, examined and approved of by Sir W. Mac- 
naghten : " The brothers having separated, if one of them die without heirs, 
his estate shall be equally shared by his brothers, provided there be no 
particular evidence of a re- union having taken place between the deceased 
and the brother with whom he resided till his death." See Vyavastha 
Durpanay p. 503. 

The authorities for the doctrine are laid down in the Dayabhaga. 
If there be evidence of an express and distinct re union, and one of the 
re-united brothers die, the associated brother is alone entitled to tiie 
succession, to the entire exclusion of the unassociated brother. See Mac* 
naghten* s Hindoo Law^ Vol. II., ch. 5, case 24, pp. 173-174. How reunion 
is effected is shown by Vrihaspaii in the following text: "He who, being 
once separated, again through affection dwells together with his father, brother, 
or paternal uncle, is termed re-united.'' He thus shows that peisons who by 
birth have common rights in the estate acquired by the father and grand- 
father, as father and son, brothers, uncle and nephew, are re-united when, 
after having made a partition, they live togj^her through mutual affection 
as inhabitants of the same house, annulling the previous partition. See 
Vyavastha Durpana^ p. 207. And it would seem that, according to Hindoo 
law, if only one brother out of four separates entirely it is a virtual 
separation of all; and though the remaining three brothers continue still 
joint, they are to be supposed to have re-united. 

I have had an opportunity of consulting my learned colleague Mr, 
Justice Sumbhoonauth Pundit on the general question of Hindoo law involved 
in the consideration of the present case, and the learned Judge is of opinion 
that the defendant is entitled exclusively to succeed to the estate of his 
uncle. 

I have come to the conclusion that the plaintiffs are not entitled to any 
portion of Moheschunder's share, and affirm the decree made at the oiiginal 
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hearing. The plaintiffs are to pay the costs occasioned by the rehearing; 
such costs to be taxed under scale No. 2. 



{Before Mr. Justice Morgan.) 

Alexander H. Campbell and others vs. Patrick Keith and others. 

Principal and Agent — Extent of authority. 

Mr. Eglinton and Mr. Newmarch for the plaintiffs. 

The Advocate-General and Mr. Hyde for the defendants. 

In this action the plaintiffs sought to redbver from the defendants the 
sum of Rupees 10,701, the amount of damage said to have been sustained by 
the plaintiffs in consequence of misconduct on the part of the defendants 
while acting as their agents. 

This case, which occupied the Court the entire day, was tried solely 
upon documentary evidence consisting of some 150 letters. The parti- 
culars were as follows. The plaintiffs, merchants at Bombay, wrote to the 
defendants at Calcutta on the loth of Jannary i860, instructing them to 
purchase on account of the plaintiffs a quantity of rice. The price was not 
to exceed 7-6 per cwt., cost and freight inchided. On two several occasions 
an advance was made, and the limit was ultimately fixed by the plaintiffs at 
8-6 cost and freight, the freight to be estimated at ;^3-io-o a ton, or in case of 
necessity at /*3-7-6. The defendants sent word to their agents Messrs. Hay 
and Co. of Akyab to execute*^ the order, and a number of letters passed 
between the parties. On the 2nd July the plaintiffs wrote to the defendants, 
enclosing a copy of the charter party of a vessel named the Bombay^ about 
1,400 tons, which they had taken up for conveyance of the rice from Akyab. 
At the same time they instructed the defendants, if they should have been 
unable to procure a cargo, to re-let the Bombay upon the best terms possible. 
Messrs. Hay and Co., finding that there was no prospect of obtaining a cargo 
in time for the Bombay^ endeavoured to re-charter her, but were unable to do 
so, except conditionally. A conditional re-charter was accordingly effected 
on the terms that Messrs. Wtber and Co., the parties to whom the re- 
charter was made, should be at liberty to reject the vessel, if their agents 
should have chartered any other ship on their behalf. It subsequently turned 
out that a small vessel named the Druses had been taken up for Messrs* 
Weber and Co., who however consented to retain the Bombay^ on condition 
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that Messrs. Hay and Co. woald take over the Druses, and load the rice upon 
her, there being just about safficieiit to provide her with a cargo. In conse- 
quence, however, of the high price which Messrs. Hay and Co. were com- 
pelled to pay for the Druses, namely, ;f 4-10 per ton, the price of the rice so 
loaded amounted, cost and freight, to ^s, ^\d. per c«irt., instead of 8j. 6^/., the price 
to which they were limited by the plaintifiFs. An offer was then made by a third 
party to take up the Druses at a cost of 55. per ton less than the price at which 
she was chartered by Messrs. Hay and Co., provided the rice were made over 
with her at cost price. Messrs. Hay and Co. accordingly parted with the rice 
and the ship, leaving a profit for Messrs. Campbell and Co. of about ;^70d upon 
the whole transaction. The plaintiffs thereupon wrote to the defendants 
ratifying their conduct up to the taking of the Druses, but no further. 

Mr. Eglinlon and Mr, Newmarch contended for the plaintiffs that they had 
a right not only to the profit realised by the re-charter of the Bombay, but also 
to that which would have accrued if the Druses and her carga had no: been 
parted with. They urged farther that although they did not impute fraud, 
negligence, or carelessness to the defendants, nevertheless the plaintiffs were 
in law entitled to damages by the principle laid down in Catlin vs. Bell^ 4 
Campbell, p. 183. In that case the agent had diverted ihe goods from their 
original destination, because he entertained a bond fide belief that it was 
for the benefit of his principal S) to do; but the goods so divertii having 
been swallowed up by an earthquake, he Cthe agent) was declared liable. The 
present case, the learned Couasel sabmit'.ed, fell exactly wi.ii n the case of 
Cailin vs. BelL Tae defend.^nts ha i nD general, but only a special agency, 
and had exceeded their instructions. For any ios.i resr.ing froni such excess 
they must be held liable, and 1: was no answer to such loss to say that they 
had made a large profi; on the Bombay, 

The Advocate-General in reply maintained that the defendants, so far from 
having acted with anything like negligence, appeared, on the contrary, 
to have used every exertion in the interest of their clients. The terms of the 
correspondence gave them a wide discretion. In one letter was the expression 
"Re-let the Bombay on the best terms possible; " in another was the phrase 
" Let nothing interfere with the re-charter of the Bombay I' shewing clearly 
the urgency of the plaintiffs in regard to that part of the transaction. There 
was nothing in.the subsequent letters which terminated this authority. It was 
not to be tolerated that the plaintiffs should stop short in the middle of a 
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transaction at the highest point of profit, and repudiate the rest« Thejr must 
take the transaction as whole and entire, and it was not open to them, to 
split it at will. The defendants had gone out of their way» as the evidence 
shewed, in re-chartering the Bombay to serve the interests of their conatitaents, 
and had sustained a considerable loss thereby. Another ship, the Darms^ 
tddUr Bank, was then upon their hands^ and they might have given her la the 
place of the Bombay. Had they done so, they would have secured for them-* 
selves not only the commission on the Bombay, but also the £70^ profit which 
was now realized for the plaintiffs. The taking up the Druses was a ccmditioii 
of the re-charter of the Bombay ; and the high price which MesnrSi Hay 
and Co. were forced to pay for her, namely, ^^4-10 per ton, brought the rice 
up to far above the limit assigned. Under these circumstances, the defend- 
ants were perfectly justified in parting with, the Druses at a loss of 5^. per 
ton ; and as, the season being at an end, no one would take the ship without 
the rice on board of her, the parting with the rice became also a matter of 
necessity. The turning point of the case, however, was that when on the 
24th September the defendants' letter was received, announcing the probability 
of the charter of the Druses being thrown up, together with the cargo, plaintiffs 
did not at once repudiate their authority, but intimated that they waited 
to see what would be done. This was inconsistent with the notion that the 
plaintiffs then stood upon any want of authority in the defendants, and 
Hay and Co. The defendants were fully authorized to act as they had done, 
and the present suit was one which never ought to have been brought. 

Mr, Justice Morgan said it appeared that the» grounds on which the 
plaintiffs sought to impose this lability on the defendants was the fact of th^ 
plaintiffs having employed the defendants as agents, and that a certain point 
having been reached, at which the plaintiffs allege that defendants' authority 
terminated, the defendants continued to act, and so exceeded their authority. 
Another ground was, that the defendants, being agents, exercised their author-' 
ity in so negligent a way as to entitle the plaintiffs to damages. The second 
ground, however, seemed to have been abandoned, and the first ground appeared 
to constitute the main basis of the plaintiffs' contention, namely, that the 
defendants exercised their authority properly up to the charter of the Druses^ 
and that what took place afterwards was quite unauthorized. Before finally 
disposing of the case^ he would read over the correspondence once again. 
He must, however, say that there were points in the correspondence on the 
part of the plaintiffs which shewed that, though they had knowledge of matters . 

Hy . Vol. I.— 29. 
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that ocoiirred, their letters were not those oi men who impnted to the de- 
feoduiti the usarpadon of an excess of authority in their actions. This 
circumstance would seem to shew that the plaintiffs' case as now set np 
waa iM^ correct " as to the defendants acting eiitirely without authority." 
This vrewy.moreover, would appear to be supported by the plaintiffs neglecting 
to employ the telegraph, when they might have done so. His Lordship add- 
ed that the intimation of his opinion was that the defendants, having author* 
ity, had.exercised that auth(Mrity in a proper and reasonable way, and that the 
plaintiffs had no right of action. He would, however, look through the cor^ 
psqpondence again in order to see whether there was anything in the letters 
which indicated a termination of that authority, and supported the view of 
the learned Counsel for the plaintiffs, namely, '' that the defendants had no 
right to dispose of the Druses, and no authority to sell the rice.** 

On the 14th September Mr, yustice Morgan delivered judgment as 
follows : 

Mr. Justice Morgan : — I think the right conclusion to be drawn from the 
correspondence in this case is, that the defendants and their Akyab agents, 
Messrs. Hay and Co., had authority to dispose of the Druses and her cargo. 

It is not necessary to distinguish between the acts of the defendants 
dnd of Messrs. Hay and Co., since no question is made regarding the sepa- 
rate liability of either. The plaintiffs contend that the Druses having been 
chartered for them, and the rice on board of her having been purchased with 
their funds, the agency of the defendants no linger continued in the month of 
September i860 — certainly not to the extent of authorizing the transfer by 
them of ship and cargo to Messrs. Weber and Co. ; and that the plaintiffs are 
entitled, as against the defendants, to repudiate their proceedings, and to hold 
them liable for the damages caused by this transfer. 

The defendants' authority was from the first extensive, and such as left 
them a large discretion, as is shown by the conduct of all parties in the 
matter of the re-charter of the Bombay ; and though they would, perhaps, 
have been justified in regarding that authority as ended when the Druses 
was laden, yet they might also well suppose that a shipment by the Druses 
(a small vessel forced on them at a high rate of freight as the condition of 
the favourable re-charter of the Bombay) wa? far from being a complete or 
satisfactory execution of th^ir con^mis^ion. Their letters show that they werie 
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anxioift to dispose of the Druses, even at a sacrifice, and apon the terms (as 
stated in their letter of the 8th September forwarded to the plaintiffs) Of 
transferring her cargo with her. The plaintilfs, being informed of the tlefend* 
ants' intentions, expressly refer in their letter of the 24th September to the 
possibility of Messrs. Hay and Co. re-letting the ship and re-selling her cargo ; 
but while they complain (not without reason) of the confused advices which 
their correspondents had given them, they do not then repudiate the authority 
of the defendants to act in the manner proposed. It is proper to add, 
however, that a few days later (by letter of the 27th September) they state 
that they decline to recognize Messrs. Hay and Co/s proceedings in disposing 
of the ship and cargo. 

The defendants on the 12th November, in a letter to the plaintiffs, thus 
explain and justify their own and Messrs. Hay and Co.'s proceedings : 
'* We submit that, in fairn^s?, the whole arrangement ought, so far as you are 
concerned, to be viewed as one transaction, the result of which is a good 
profit to yourselves ; and that our friends were entitled to presume that, such 
being secured, you would prefer submitting to a loss of 51. per ton on the 
small cargo which the Druses would carry, reducing a little the profit on the 
Bombay to having a cargo of rice on your account by the former at nearly 
£1 per ton above your limit." 

It is true that the gain accruing to the plaintiffs by the Bombay s re- 
charter cannot excuse the defendants, if they exceeded their authority in dis- 
posing of the Druses and her cargo. In my opinion, the defendants had the 
requisite authority to dispose o&the latter ship. As to the transfer of her 
cargo, which is particularly the matter in question in this suit, it is not dis« 
puted that, if the re-charter of the Druses was authorized, the transfer of the 
cargo with the vessel was,^ under the circumstances, justifiable. I understand 
a passage in one of the plaintiffs' letters (gist October i860) to admit this, 
and it is also one of the admissions formally made in the suit. 

The defendants have throughout acted in good faith, and it is not con- 
tended that any neglect or want of due diligence appears in their conduct of 
this business. 

At some stages of the transactions the plaintiffs had certainly cause to 

complain of the imperfect and contradictory information given to them, and 

their suspicions were, perhaps, unduly aroused by the defendants' refusal to 
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send for their perusal a separate letter from Messrs. Hay and Co.*to the 
defendants on the subject of the execution of the rice orders, to which re- 
ference was made in another letter transmitted to the plaintiffs. 

The whole correspondence is now bsfore the Court My inference from 
it is, that the defendants have acted with diligence and in good faith (which 
is not indeed disputed), and also within the limits of their authority. The 
decree will be for the defendants with costs. 

Decree accordingly. 
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Appellate Testamentary Jurisdiction. 



{^Before the Hon'ble Mr. Jmtice Wells, HorHble Mr, JuUice Morgan, and 

Horihle Mr. Justice Levtnge,) 

S. M. Sarodasoond£ry Dossee vs, Tincowry Nundy. 

Decree of ike lower Court, so far as it pronounces against the validity of 
the Willi and condemns the promovent in costs, reversed. The will of a chiMles 
Hindoo giving power to adopt a son, though opposed to the interests of the widow 
and the next heir in reversion, is not inofficious. 

A Court of Appeal cannot refer to the evidence in another case, or act upon 
the impression made by it on the Court below. 

The rule of the Privy Council not to disturb a judgment of a Court in 
India upon a question of fact, unless it is clear from the probabilities of the case 
that the judgment is wrong, however necessary as regards a Court of Appeal 
far removed from India, would hardly be extended, as one equally necessary 
and applicable, with the same strictness to a Court of Appeal in India. 
Mr. Doyne and Mr. Graham for appellant. 
Mr. Paul and Mr. Newmarch for respondent. 

Mr. Justice Wells : — ^This is an appeal from the judgment of the Chief 
Justice and Mr. Justice Norman in a cause or business of proving in solemn 
form of law the alleged last will and testament and codicil of Shamchunder 
Paul Chowdry, deceased. 

It was a question of some difficulty whether the Court had jurisdiction 
to entertain the appeal, but that question has already been determined in the 
affirmative. 

The deceased was the last survivor of four brothers who formed a joint 
Hindoo family, and who had all died without issue; and it is admitted that 
if the deceased has died intestate^ the promovent, his widow^ is his immediate 
heiress according to Hindoo law, and the impugnant, his sister's son, is hisnearest 
reversionary heir. 

It appears that in March 1858 Mr. Mackintosh, who was then a member 
of the firm of Messrs. MoUoy, Maclcintosh, and Dallas, the attorneys of the 
deceased, suggested to him that he should make a will. It is not stated under 
what circumstances the suggestion was made ; but the deceased, who was then 
in full health, declined to adopt the suggestion, saying '' that it was not usual 
for a man to make a will till he was going to die." He was,, as natives 
generally are, averse to give any one, however near of kin or above suspicion, 
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an interest in his death, and hence his disinclination to make a will till he 
believed he was about to die. 

Early in March 1861, when his health was in a very precarious state, 
Mr. MoUoy advised him to make a will, telling him " death was certain ; " and 
on the 15th of the same month, and again on the loth of the following month, 
he sent Mr. Moses, his managing clerk, and Nubkissen Bonnerjee, his cash- 
keeper, to the deceased to suggest to him that he should make a will, and give 
his wife authority to adopt a son. 

It may seem extraordinary that a European gentleman like Mr. MoUoy 
should have recommended a Hindoo to adopt a son against the interests of his 
wife and nephew ; but it must be remembered that Mr. Molloy had passed in 
the practice of his profession upwards of forty years in this country, and, as 
a lawyer, had peculiar opportunities of becoming acquainted with the opinions 
of Hindoos on the subject of adoption. He says he looked at the matter in 
a Hindoo point of view, and, we suppose, thought that to advise adoption 
would be consonant with the feelings and wishes of his client ; the more so as, 
in default of a son, the inheritance would pass out of the family ; for Tincowry, 
though a relative, was the representative of another family. 

Though, according to the recollection of Mr. Molloy, the idea of adoption 
originated with him, it is. not improbable that it was in the first instance 
suggested to him. But be this as it may, the real question is, whether it was 
or was not adopted by the deceased freely, and so as to be as much a sponta- 
neous act on his part as if it had originated entirely with himself. No force 
or coercion was used, no undue influence was exercised, and Mr. Molloy did no 
more than make a simple suggestion — once personally, and twice through Mr. 
Moses and his native cashier. It does not appear that the deceased said any- 
thing to Mr. Molloy himself, but on the first occasion that Mr. Moses saw him 
he said he would consider the matter ; and on the second occasion, believing 
that the time had now arrived when it was proper to make a will, he said : 
" Tell Mr. Molloy to prepare a document." The caution evinced by him in 
taking time to consider shows that, however deficient in the higher qualities of 
the mind, he was not the man to commit himself fo a course of action without 
first bringing his own judgment to bear upon it ; and that when he eventually 
decided that Mr. Molloy should prepare a document, he did so as the result ol 
his own free will and pleasure. No dishonesty of intention is imputed to Mr. 
Moses ; and his evidence as to what passed on both the occasions is corroborated 
by Nubkissen Bonnerjee, and is further corroborated by the fact stated in the 
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affidavit of Mr. Moses, and alluded to in his evidence and not contradicted, 
that on the occasion of the first interview with the deceased he spoke to 
him about his giving power to his wife to take a son by adoption in the presence 
of Tincowry Nundy and several other persons. 

It is to be regretted that Mr. Molloy did not immediately act upon the 
instructions conveyed to him ; for if a will prepared by him had been properly 
executed in his presence, it is probable the present litigation would have been 
avoided ; but treating the matter as not being pressing, he did nothing between 
the loth April, when the instructions were given, and the 13th of the same 
month, when th^ draft of the alleged will was prepared ; and from this point 
the facts of the case, as stated by or on behalf of the promovent, are Impugned 
by the impugnant, and treated with suspicion by the Court below. It is alleged 
that on the date last mentioned the deceased, finding that his instructions to 
M r. Molloy had not been attended to, directed his mookhtear, Nobogopaul 
Dutt, in the presence of Bhoobunnessur Bonner jee, the family priest, to draw 
up a will, giving his widow authority to adopt a son, and in the event of the 
death of such son to adopt another, and so on to the extent of five sons in 
succession ; that a draft will was accordingly prepared by Nobogopaul Dutt, 
and by him read over to and approved by the deceased in the presence of the 
said Bhoobunnessur Bonnerjee, of Mudden Mohun Mookerjee, an ameen 
in his service, and Denonauth Paul, a connection of the deceased ; that at the 
request of the deceased a fair copy was then made; but as the^our (3 or 4 
P.M.) at which it was completed was considered unlucky, it was not tfien signed 
by the deceased, but was signed by him the next morning in the presence of 
the ameen and the family priest ^ready named, and of Mothoormohun Gos- 
samee, the gooroo, or spiritual instructor of the deceased, Gopaul Ghose, a 
khansammah, and Hurrishchund er Biswas, a mookhtear, — £^1 of whom sub- 
scribed their names as attesting witnesses. 

The will, though executed on the 14th of April, was, as well as the draft, 
written out on the 13th ; and it is thought a most suspicious circumstance that 
the draft, as well as the will, should be dated on the day the will was 
executed. It is not improbable the date was lefc blank when the draft was ori- 
ginally prepared, and was filled in either as soon as it became known that the 
execution of the will had been postponed, or on the following day at the time 
of the execution itself. The fact of the postponement has been questioned, but 
we see no reason to doubt it, as it would have answered the purpose of con* 
spirators equally well to have executed it on the 13th as on the 14th. The date 
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in the draft is in the handwriting of Nobogopaul Dutt, the writer of the draft; 
but the date in the will is not only in different ink from that of the writing in 
the body, bat is supposed not to be in the handwriting of Madden Mohon 
Mookerjee, the writer of the will. This difference in the coloar of the ink 
is easily accounted for. The date and the signature were evidently written 
with the same ink, and must, consequently, have been written at the ss^me 
time ; and although there is a difference between the writing of the body and 
that of the date, yet that difference is not greater than between the writing 
of the same person in the one case done carefully, and in the other hastily ; 
and it will be found that the resemblance between the writing of the date and 
the writing of the signature of Mudden Mohun is such as to make it next 
to certain that both were written by the same hand, and, consequently, by 
the hand that wrote the body of the document. 

It is proved that the deceased, on the loth of April, was minded to make 
a will ; and as he had made up his mind, it is more than probable (unless it can 
be shiown that incapacity had intervened) that he was of the same mind on 
the 13th, when it is alleged the instructions for a will were given, and on the 
14th, when it is alleged the will now propounded was executed, especially as 
it does not appear that he. was of a fickle disposition, or had by persuasion or 
influence been turned aside from his purpose. The alleged action on the 1 3th 
and 14th is enterly consistent with the intention expressed by the deceased as 
late as the i(3th. 

After the will had been executed and attested, it is alleged that the 
deceased gave it to Nobogopaul Dutt with ii^ptructions to take it to Mr. MoUoy 
and Mr. Moses, and request them to come and hear him acknowledgejt. It 
does not appear that a word was said about sending it to Mr. Molloy and Mr. 
Moses till after it was executed. The idea was a pure after- thought, and the 
reason why it was sent was probably because, as a communication had been 
already made to. Mr. Molloy through Mr. Moses about a will, it was thought 
safer that they should know that one had been executed, and should come and 
see it acknowledged. 

The witnesses in support of the will have sworn that it was not sent to Mr. 
Molloy as instructions, and their evidence upon this point is certainly consistent 
with probability. Mr. Molloy had not attended to the instructions conveyed to 
him on the loth, and the deceased could not have been particularly inclined to 
send as instructions a will which he was anxious should be cotiipleted without 
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ddaj. It was aot given to Mr. Molloy as instruQdons, bat as an exeeutad will, 
to be acknowledged in his presence, and as auch was treated by him throoghout. 
If tt had been intended as instructions, why did the deceased not aend the 
draft of the will the day before, as soon as it was prepared ? Why should he 
have had a fair copy made, and waited till the next day ? And why, irapeciallyt 
should he have executed it ? 

It appears that Nobogopaul Dutt did not go direct to Mr, Molloy, but wsnt 
first to M/. Moses at BiUygange ; and this, it is said, is not sufficiently ac- 
counted for. Now, 1/lr. Molloy cjuld not speak Bengallee, though be, |o a 
certain extent, understood it; aid ic is well known that his native business was 
managed by Mr. Moses, whose thorough knowledge of the language and long 
experience in the profession pecularly fitted him for the management of auch a 
business. He was the person to attend to native clients, and was the medium 
of commimicaiion between them and Mr. Molloy. A% the 14th was a Sunday, 
the office was closed, and Nobogopaul Dutt knew that it would be useless to 
go to Mr. Molloy without Mr. Moses ; and rather than wait at the office till Mr. 
Moses was sent for, he did what was most natural under the circumstances : he 
went to the residence of Mr. Moses, and brought him to the office. 

Although it is certain, upon the evidence of Mr. Molloy and Mr. Moses, that 
the alleged will was brought to Mr« Molloy, yet it is suggested that it was brought, 
not at the instance of the deceased, but in furtherance of a conspiracy to defeat 
the right of inheritance of the next heir in reversion by creating a Clearer heir. 
But to suppose this is' to suppose that the object of the conspirators was to 
ensure detection and failure in tlie place of success ; for nothing more likely to 
had to the discovery of the plot (if plot there was) can be imagined than the 
fact of inviting Mr. Molloy and Mr. Moses to come and see the deceased ac- 
knowledge as genuine a forged document. Such a course is opposed to the idea 
of a conspiracy, and makes the idea seem very improbable^ To have obtahied to 
a forged document the names of Mr. Molloy and Mr. Moses would^ no doubt, 
have raised injts favour>strong presumption of genuineness ; and it is suggested 
that it was to secure this advantage that any risk that there might be in bringing 
these gentlemen in contact with the deceased was incurred, but that the risk 
was not great ; for, as the document was only to be acknowledged, not executed, 
Mr. Molloy and Mr. Moses wDuld not be particular, and it was easy to impose 
upon the deceased in his then state of mental and physical prostration. But 
iVfr Molloy and Mr. Moses were bound to be as particular with respect to a will 
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acknowledged before them as with respect to a will to be executed in their 
presence ; and it is impossible to suppose that it was e3q;>ected that they could 
m this instance relax or otherwise fail in their duty, without supposing that they 
were parties to the conspiracy. Nor can it be supposed that any deception 
.could have been practised upon the deceased in the presence of these gentlemmi, 
who were there to watch and protect his interests, without supposing either that 
they joined in the fraud, or were so utterly careless or wantonly indifferent to 
what was passing before them, that they failed to discover that the deceased was 
no longer in a disposing state of mind. Bat Mr. MoUoy and Mr, Moses have 
l>otb been acquitted of. dishonesty, and the capacity of the testator has been 
established to our entire satisfaction. 

It is in evidence that shortly after Nobogopaul Dutt had been sent to Mr. 
Molloy with the will, the deceased expressed a wish to leave Rs. 50 a month to 
his brother's widow, and Rs. 50 a moath to the impugnant, and a house to Hve 
in worth Rs. a,ooo ; that thereup3n a second copy of the draft was prepared, 
embodying these bequests, and was read over to, and approved of by, the 
deceased, and was afterwards, at his request, taken to Mr Molloy, who had the 
additional matter added to the will, and having done so proceeded to the house of 
the deceased, accompanied by Mr. Moses ; and that the will and codicil were 
then^ in the presence of Mr. Molloy and Mr. Moses, read over to, and approved 
and acknowledged by, the deceased, who, however, wishing to consider whether 
he would not add the name of some other person as executor jointly with hia 
wife, postponed the execution of the codicil, and died six days after without 
having executed it. The will of his brother, under which he took as general 
devisee and residuary legatee, had not then b^en set aside ; and in wishing to 
provide for his brother's widow and Tincowry, he showed that he was aKve to 
their interests, and was well-disposed towards them. It does not appear that he 
expressed any wish to have a second copy of the will made. All that he seemed 
to wish was to add to the existing will, not to prepare a new will. Hurris- 
chunder Mookerjee, the writer of the second copy, says : " He (the deceased) 
desired me to prepare a codicil, and to add to the will. He desired ;ne to prepare 
a new draft" — i, e., not of the will; for the will was only to be added to, not 
altered, but the draft of a new document, zr/2r., of the codicil, which was to be 
added to the will. He also says : '' The Baboo had given me a memo., and 
according to that I wrote on B. I took the memo, to Mr. Molloy*s office." The 
memo, was, no doubt, taken down by Hurrischunder from instructions given 
by the deceased, and was either the new draft itself, or contained instructions 
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for the new draft. And having obtained the memo., Harrischunder says : '^ I 
copied the will from the draft, and then added the codicil." His own evidence 
shows that in copying the will he exceeded his instractions. He probably 
thought it would be better that all the wishes of the deceased should be 
contained in one document, and he prepared such a document ; and it is evident 
that both he and his supposed co conspirators intended that it should be executed 
in the presence of Mr. MoUoy and Mr. Moses, and should supersede the will 
which had been already executed. The evidence, however, has failed to 
show that their intention in this respect was also the intention of the de- 
ceased. If be had intended that this second document should supersede 
the first, he would have executed it, as he did the first, before sending 
it to Mr. Molloy; and in sending it to Mr. Molloy he intended no more 
than that the legacies mentioned in it should be added to the will — an intention 
which was properly carried out. On the supposition that the will is a forgery, 
it may be said that the parties concerned in the forgery were anxious to add 
to the forged wilt the legacies in favour of the sister- in law and nephew, in . 
order to make the will seem not unnatural, and so to increase the chances in its 
favour. But if the will is a forgery, it must have been sometime in proc^^ of 
concocticm ; and how is it that the legacies were never thought of till just after 
the first document had been delivered to Mr. Molloy as an executed will ? 
It was, besides, quite as easy to have taken it to Mr. Molloy in as complete a 
state as the former document ; but this was not done. On the contrary, it was 
taken to Mr. Molloy as a document, not only not executed, but to be executed 
in his presence— a thing not accordant with any other view than that they 
were conscious they were zoim^^bond fide. 

The fact that the second paper was taken to Mr. Molloy so soon after the 
first shows that the parties were not acting according to any pre-arranged 
plan, but according to instructions given at different times, and such as one 
would expect from a dying man anxious . to do the best for himself with 
refereflce t6 his own spiritual interests, without neglecting the temporal 
interests of others. After the deceased had signed the will (assuming that.be 
did so), he must, in his view of the matter as a Hindoo, have thought that 
he had now secured himself as respects the future life, and his mind naturaUy 
turned towards those who were dependent upon him, but for whom he had not 
yet made any provision — and the codicil was the result. 

On the ijih May 1861 an application was made on behalf of the widow 
for probate of the alleged will and codicil, supported by the joint affidavit ti 



t6e widow. Bboobunnessnr Bonncijee, Mothoormohan Gossamee, Horris- 
cimnder Biswas, Maddenmohun Mookerjee, and Mr. Moliof, sworn by 
Mn MoUoy on the 13th, and by' the other deponents on the nth of May, 
in which it is stated by Bhoobnnnessur, Mothoormohan, and Muddenmohnn 
that the will was signed in the presence of them and Gopaui Ghose, and that 
the signatures of themselves, of Hurrishchunder Biswas, and Gopaui Ghose, 
aa witnesses, are of the respective proper handwriting of themselves, Hurri»> 
chunder Biswas, and Gopaui Ghose. On the 13th a caveat was entered by the 
impugnant, supported by his own affidavit, the affidavit of Soorjeecomar 
MnUick, Huddoosoodun Mitter, and Panchcowrie Mookerjee, and the affidav^ 
of Gopanl Ghose, — all sworn and filed on the 21st of May 1861. In his affidavit, 
Gopaui Ghose denies that the signature, "Gopaui Ghose," appearing at the foot 
of the alleged will is in his handwriting, or was written by his authority; and 
says that the samtf is a forgery, and also that he was not present on the occasion 
of the alleged will being signed by the deceased, or by any of the persons who 
purport to be attesting witnesses thereto. He says he was not present on 
the occasion of the alleged will being signed ; but he does not say where he was 
on the morning of the 14th, or whether a will could have been executed without 
his knowing it j nor does he allude to the visit of Mr. Molloy and Mr. Moses, 
or say one word about what is alleged to have taken place on the previous 
day. What was the reason of such reticence on his part when making an 
affidavit in contradiction of the affidavit filed in support of the will ? 

On the lathof JuneBhoobunnessurBonnerjee, Harrischunder Biswas, Mud* 
denmohun Mookerjee, Denonautb Paul, Noboeopaul Dutt, Brojohoree Parama* 
nick, Denonauth Chatterjee, and Ramassore ^aumunto inade an affidavit in 
affirmation of the affidavit sworn on the i ith and 13th of May, in which they 
slate in the 23rd paragraph : ** We and Gopaui Ghose Khansamah were respec- 
tively, on the said 14th day of April last, present at the hour of about 8 o'clock 
in the forenoon at the said residence of the said Shamchunder Paul Chowdjy, de« 
ceased, at Colootollah aforesaid, and saw the said Shamchunder Paul Chowdry 
sign the paper writing marked ' A' and annexed to the affidavit of Sarodasoondery 
Dossee, Mothoormohun Gossaul, Bhoobunnessur Bundopadhya, Hurrischund- 
er Biswas, Muodenmohun Mookhopadhya, and Robert Molloy, sworn in these 
goods on the i ith and 13th days of May last, and now remaining filed on record 
in this honourable Court, and that the name and signature (Bengallee) written 
at the head ol the said paper writing, marked ' A ' as aforesaid, in the Bengalee 
language and character, was written in our presence by the deceased, and is his 
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genoine signature. We, therefore, positively deny it to be a forgery, and not the 
signature of the said Shamchunder Paul Chowdry, as is untruly stated in the 
ninth paragraph of the said affidavit of the said Soorjeecoomar Mullick, Muddoo- 
soodun Mitter, and Panchcowrie Mookerjee." (a4th paragraph) : '* We were on 
the day, hour, and place in the preceding paragraph mentioned present, and 
saw the said Gopaul Ghose, whose name and addition appear at the foot oi the 
said paper writing marked ' A ' as aforesaid, as one of the witnesses to the said 
paper writing, sign his said name and addition as appears therein, and that the 
words, name, signature, and addition (Bengallee) at the foot of the said paper 
writing are in the proper handwriting of the said Gopaul Ghose/' This affidavit, 
as abo an affidavit made by Mr. Moses on the same day, was withdrawn from 
the Registrar's office befiMre it had been actually filed, as it was arranged be« 
tween the parties that the caveat should not be argued, but that the widow 
should at once proceed to prove the will in solemn form. The affidavits 
having been once delivered into the office ought not to have been withdrawn * 
but as they are forthcoming, it is clear that it was not for the purpose of 
suppression or any other improper object that they wet© withdrawn, but simply 
because they were no longer required in ccmsequence of the arrangement that 
had been come to. Indeed, it was stated by Mr. Moses that they were wtth« 
drawn alter Mr. Temple, the proctor on the opposite side, had seen them ; and 
his evidence upon this point remains uncontradicted* 

It is now admitted that the attestation of Gopaul is not in his handwriting, 
but in the handwriting of Muddenmohun, who says he was requested by Gopaul 
to wiite his name, as <5opaul said he could not write it well himself. This 
admission establishes in this respect a most serious contradiction of the 
affidavits sworn on the i ith and f3th of May, and one of the affidavits sworn 
on the 13th of June ; and the explanation made by the witnesses is unworthy of 
belief. It is possible that the first affidavit way prepared from general 
instructions, and that the attention of the parties, when the affidavit was 
explained to them, was not particularly called to the statement as to the attest- 
ation of Gopaul being in his handwriting. This, however, cannot be said with 
reference to the second affidavit, which was prepared for a special purpose, 
under special instructions, and was carefully explained to the parties; and, 
therefore, we can come to no other conclusion than that the statement referred 
to was deliberately made. It is not unlikely that it got into the first affidavit 
unintentionally, and was not noticed till contradicted by Gopaul ; but, alarmed 
at the contradiction, the parties, instead of setting it right by avowing tht 
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mistake, thought it would injoie their ctse to do so, mad so committed them- 
selves tD a lie, which thejr afterwards regretted, and have now disowned. Their 
credit, though weakened, has not been destroyed. Their evidence must be 
received with suspicion, and if opposed by any strong impvobability, it majpbe of 
little avail; but if consistent, not only with probability, but with other evidence 
of an onimpeacfaable character, it cannot, so far as it is so, be refected. And 
their evidence upon the other izcis deposed to is certiUnly less improbable than 
that of GopauL In his affidavit he has denied that he was present on the 
oc ca s i on of the alleged will being signed, or that he authorliced his name to be 
written as a witness ; bat if so, it is difficult to understand why his name shoidd 
have been put to the document. He was but a menial servant, and his »gnatnre 
was not only not essential, but was of litde value, and not at all such as to 
tempt the commission of a forgery. The signatures of four men of a higher 
position were surely enough for every purpose. If, however, it was for some 
inconceivable reason thought desirable to have his signature, how Is It that no 
attempt was made to Induce him to become a witness, or, If his came had been 
already used, to sancticm the forgery ? No such attempt appears to have been 
made, and he Is allowed to come here without any influence having been used 
to tamper with him or to keep him back. And this Is the more remarkable, as, 
if the will is a forgery, money must have been used to secure the co operation 
of the witnesses, and would not have been withheld from Gopaul, If It had 
availed ; and it is not to be supposed that he was quite above the influence of 
money, while the other witnesses, though superior to Gopaul as regards social 
position, were just the opposite in this respect. Gopaul* has sworn that he Is 
able to write, and that he kept the private accounts of the deceased. The 
accounts have not been produced, and his alHlity to write was put to no other 
test than that of requiring him to write his name — an accomplishment not 
difficidt to acquire. It may be, however, that Gopaul was skilled in the art 
of writing, and kept the accounts ; and, If so, this would be well known In the 
family, and his signature, if forged, and especially if forged by members of 
the household, would be closely imitated ; but if forged, why have the forgers 
withdrawn from the statement put forth in their affidavit that the handwriting 
was Gopaul's, and thus unnecessarily drawn down suspicion upon their case ? 
Was it in consequence of any qualms d conscience which made them 
hesitate to add one more falsehood to the many they had come prepared 
to utter, if they, knew the will to be a forgery? To have persisted in their 
original assertion would have been better and safer thain to have shifted their 
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ground, especially as their united testimony "would far outweigh the testimony 
of one person, and he a person whose humble position would not entitle him to 
any considerable credit when opposed to persons superior in position and 
ootward respectability to himself. In his evidence Gopaul says : *' Brojohoree 
Paiamanick called me and said, ' I have used your name in fke will, and you mtist 
go to Calcutta.' I said, ' You say you have used my name in /he will ; why did 
you not ask me, I could have signed it myself ? ' " Here, both in the request and 
the answer, the document spoken of is tie will, and G(q)aul does not in his an- 
swer plead ignorance, as to a will having been executed. He speaks of the 
will as if he knew of its existence. He remembers Mn Molloy and Mr. Moses 
calling at the house on the i4kh to see the deceased, and says : " When the saAiis 
came I was downstairs, warming water for the Baboo." But he must have fol- 
lowed the sahibs upstairs, for he says in another part of his evidence : " The 
sahibs went into my master's room ; '' and adds : " I was not in the room when the 
sahtbs entered ; '' but he does not say he was not in the room after they 
had entered ; and we have no he sitation In saying that we believe that, wherever 
be was, he was a close observer of what was transpiring. He says : " I,\tt a^ menial 
servant, had no idea why the sahibs came ; " thus excusing his ignorance on 
the ground that he was a menial servant, but a servant who could read and write 
and keep his master's accounts ; and surely a menial servant with far less pre- 
tensions might easily understand what passed at an interview from which none 
were excluded, and at which the conversation was conducted in Bengalee, and a 
Bengalee instrument to which his name was appended as an attesting witness read 
and acknowledged. He also says : '' I never saw either of the sahibs there before ; " 
intending it to be inferred that the sahibs had never been there before. Mr. 
Moses went to see the deceased dnce before, and therefore Gopaul was either 
absent on both occasions, which 1s improbable, or he was present and saw Mr. 
Moses. In the one case he was aware of Mr. Moses's visits, and in the other 
ic is to be supposed that he became aware of them; and in saying that 
he never saw either of the sahibs there before, he must have said what was 
untrue, or, if literally true, was intended to mislead the Court. We must-say 
that we distrust this witness; and the reasons given by him for leaving the 
service of the deceased do not tend to lessen this distrust. His evidence fails to 
convince us that his name was not written with his consent; and we believe the 
fact would never have been called in question, if he had not sold himself to serve 
the interests of the opposite party. And if deprived of the benefit of his evi- 
dence, the impugnant is reduced to nothing but his personal answer ; and the 
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afidavtts pat ia in support of the caveat, which, though not evidcac^ against 
the. promovent, may be used against the inpugaant» and are important doca- 

inents. 

The allegation in this case was filed on the 3rd of October i86i. It is 
true, as observed in the judgment below, that 4t is not ia the form of a - 
condidii; tier ought it to be in the same form. The two are different forms 
of pleading, and are applicable to different states of circumstances. The first 
plea, which contains the statement of facis intended to be relied on in a 
testamentary suit, is called the alUgaiien, or when of a merely formal and simple 
character, going no further than the factum of the instrument, the condidit 
< Wad, Digest, p. 60). It is the invariable practice \q allege in a condidit that 
'' the testator well understood the contents of the will, and approved of the 
same, and did will, give, and do in all things as therein is contained. But the 
same thing cannot be said with reference to an allegation, as there are forms 
of allegation on the ecclesiastical books in which this declaration has been 
omitted, as is also the case as regards many of the allegations filed in this Court. 
The omission to allege in so many words, that " the testator well understood the 
contents of the will, and approved of the same, and did will, give, and do in all 
things as therein is contained," becomes very immaterial, if the allegation 
contains, as it ought to do, such a statement of facts as would enable the Court 
to draw as a conclusion that which in a condidit is only affirmed as a fact. 
And we think the allegation in the present case does contain such a statement. 
It states that the instructions for the will were given by the deceased himself ; 
that the draft was read to and approved by him ; that the fair copy was made 
at his request, was signed by him as and for his last will, and was then sent 
by him to Mr. Molloy, with the request thjl he should come and see it ac- 
knowledged ; that the instructions for the codicil were also given by him ; 
that the clause embodying such instructions was read to, and approved by 
him, and was also sent by him to Mr. Molloy ; and that the will and codicil 
were afterwards read o'^er to, and approved and acknowledged by him, in the 
presence of Mr. Molloy and Mr. Moses. And, assuming these facts to be true, 
it is impossible to come to any other conclusion than that the deceased ''well 
understood the contents of the will, and approved of the same, and did will, 
give, and do in all things as therein i$ contained." 

From the same facts may also be deduced the capacity of the deceased ; for 
the act of giving instructions for, and approving of, a will imply capacity. 
J^ut this is not left to inference alone : it is afijrmatively and positively alleged 
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in the I3lh article of the allegation thas: ''At the time when he gave the 
original instructions for the said will, and when the same was read over to, and 
executed by him, and when he gave instructions for the said codicil, and when 
the said will and codicil were read over to, and acknowledged by him, in presence 
of the said Mr. Molloy and Mr. Moses, the said Shamchunder Paul Chowdry^ 
ahhough ill and weak in body, was of sound and disposing mind and memory, 
and fully competent to make a will, or perform any other serious or rational 
act requiring judgment and reflsction." And as very much depends upon the 
capacity of the deceased, it is necessary to consider how far this article of 
the allegation has been- proved. 

It is an admitted fact that Mr. Molloy and Mr. Moses called on the 
deceased on the 14th of April with the alleged will and codicil. It does not 
appear that a single direct question was put to Mr. Moses, either in his exa- 
mination- in-chief or cross-examination, as to the capacity of the deceased. 
Mr. Molloy, however, says : '* I have no doubt he was competent ; " and cer- 
tainly his answers to the questions put to him by Mr. Molloy and Mr. Moses ; 
his pointing to the codicil, and asking that it should be read to him ; and his 
postponing the execution of the codicil, in order to consider whether it would 
be desirable to appoint another executor to assist his wife in the management 
of his estate, show that he was capable of exercising the faculties of his mind. 
Gopaul Ghose, after stating that the deceased was sometimes in his senses and 
sometimes not, has admitted that on the L4th he was in his senses, and when 
Pr. Shosheebooshun Seal saw him on the same day about his bill he perfectly 
understood what he had come to him about. In his affidavit, in support of the 
caveat, the impugnant says nothing as to the state of mind of the deceased, 
from which it is reasonable to iniir that at that time he believed the deceased 
was in a sound state of mind ; and in his personal answer, ^\bich, upon this 
question, is indirect and evasive, he states (answering to the 1 3th article of the 
allegation) : *^ 1 say that I have been informed, and believe that at the date of 
the said alleged transaction, that is to say, on the 13th and 14th days of 
April 1 86 1, the said Shaiichunder Paul Chowdry was so extremely debilitated 
as to be incapable of performing any serious rational act requiring much 
judgment and reflection^ but whether his weakness was so great as to render him 
not of sound and disposing mind, memory, and understanding, or competent 
to make a will, I am ignorant and unable to answer.'' It does not appear where 
the impugnant was on the 13th and 14th of April ; but as he speaks meirely from 
iioformatton and belief, and not fron) personal knowledge, it is to be presumed 
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that he was not in Calcutta. He does not say who furnished the information 
which obtained his credence ; nor does he venture to say, although the utmost 
latitude may be used in speaking from information obtained from undisclosed 
sources, that the deceased was not of sound mind or competent to make a will. 
All that he says upon information is, that '' the deceased was so extremely 
debilitated as to be incapable of peiforming any rational act requiring much 
judgment and reflection" — a statement which is utterly valueless, as no 
evidence has been offered to substantiate it. Soorjeecoomar Mullick, Muddoo- 
soodun Mitter, and Panchcowrie Mookerjee, who made an affidavit in support of 
the caveat, and who probably supplied the information referred to by the impug- 
nant in his personal answer, have not been called ; but their affidavit, which is 
before the Court, discloses facts which have an important bearing on the state of 
mind of the deceased. In th? fifth paragraph Soorjeecoomar says that he saw the 
deceased at six o'clock in the evening of the 14th, but the deceased made no 
mention to him of the will ; and in the 8th paragraph Muddoosoodun says that 
on the same day, long after the alleged will was made, the deceased, though 
in a VQty weak state, conversed with him, and, among other things, inquired 
why there was such a delay about his being taken up to Ranaghat, but made 
ho mention whatever about his having made a will. The^e statements of Soorjee- 
coomar and Mudoosoodun are adopted by the impognant, and are set out in his 
personal answer as true ; and, therefore, according to the showing both of the 
impugnant himself and those who must be treated as his creatures, the deceased 
was able to converse on the evening of the 14th, and could have spoken about a 
will, as it was expected he would have done if a will had been executed. 
And if able in the evening to converse and speak about a will, it cannot be said 
that he was then incompetent; still less can^t be said that he was incompe- 
tent at an earlier period of the day. His competency is not denied either by 
the impugnant or by Soorjeecoomar, Muddoosoodun, or Panchcowrie; and the 
absence of denial in reference to a question of such vital importance is almost 
tantamount to an omission, the presumption being that the fact was not denied, 
because it was incapable of denial. It would seem that the deceased was in a 
weak and exhausted state, and that it was an effort for him to speak; and it is 
not remarkable that he did not choose to exert himsel&in order to inform each 
servant who came in that he had made a will ; though, as the will had been 
acknowledged publicly, and under circumstances to attract notice, it would 
have bQen most remarkable if the fact of such acknowledgment did not, in a 
very short space of time, become known to every member of the household 
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whether present or absent at the time. The deponents do not say that they 
knew nothing of a will having been made, but only that the deceased made 
no mention of a will on a particular occasion. They may have heard him speak 
of a will Qn other occasions, or may have been told about a will having 
been executed by others ; but these suppositions, though by no means improbable, 
have not been negatived. The competency of the deceased is not only sworn 
to by Mr. Molloy, but is inferable both from the evidence of Gopaul, the 
personal answer of the impugnant, and the affidavit of Soorjeecoomar, Muddoo- 
soodun, and Panchcowrie. The question, however, is no longer in issue, as in the 
course of the argument on behalf of the impugnant it was conceded that the 
deceased expected Mr. Molloy to bring a will, and had sense enough to know 
that a will was being read over to a him. It was also admitted that the testator 
did on the loth give instructions for a will, and m^y have done so on the 
13th. 

Starting with these admissions, the evidence of Mr. Molloy and Mr. Moses 
becomes very important. Mr. Molloy says : "I went to church on the 14th. 
On returning from church I found Mr. Moses and Gopaul Dutt at my office. 
The will was shewn to me, and about the same time, or shortly afterwards, 
Hurris Biswas and Brojohorree Paramanick came in and brought the other 
paper. It was without the additional lines in small writing. In all other 
respects it was the same as now. B was produced as a second copy making 
provision for parties not mentioned in the will. It was then clear and without 
obliteration or additions. The addition was written by my desire by Hurris- 
chunder. The portion above was struck out by my desire as ambiguous. 
Hurris Biswas wrote the small writing at foot of the will. That on B was written 
afresh and afterwards copied on The will that had been executed. We (Moses, 
I, Brojo, Hurris, and Gopaul Dutt) proceeded to the house immediately. We 
were taken to a small room in which Shamchunder was lying on a bed on the 
floor. He was very ill and emaciated ; incipient dropsy was apparent, but was not 
serious. I think he was suffering from spleen. I was told that his body was 
swollen. I spoke to him inHindustani,and asked him, ^Kaisa hi?' He said: *I am 
in this condition,' in a low voice. He was conscious of his state, and not 
willing to say he was worse, while he could not say he was better. He sard : 
•I am in this condition,' that is, 'I am as you see me; judge for yourself.'" 
Mr. Molloy goes on to say : ** Moses began to speak to him. I sat by him 
nearly opposite to his chest. Moses was close to him. Moses said : 'Baboo, we 
understand you have sent for as ; we have come.' He, Moses, spoke in Bengalee, 
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t understood he said ' Yes/ and nodded. Moses told him we .had 
come to witness his will or to see him deliver it, and he said ' Yes/ Moses 
held out the will to Shamchunder, and asked him if that was his will, and 
he said * Yes/ It was held so that he could see it quite close to him. I desired 
the will to be read after he said ' Yes/ It was read by one of the mooktears, 
and Moses explained it in Bengalee in our hearing, to see if he understood it. 
He questioned him as the reading went on. I could understand what Moses 
said. I have no doubt he understood what was said to him. When the reading 
was finished, Shamchunder pointed to the foot of the will,and asked that it should 
be read to him." Bearing in mind that the deceased was compete^it, would he 
have said " Yes " and nodded assent when Mr. Moses said : *' Baboo, we under- 
stand you have sent for us,'' if he had not sent for them ? And would he have 
said " Yes" when told by Mr. Moses that he had come to witness his will, or to 
see him deliver it, if he had not sent for them for that purpose ? And so 
conscious was the deceased, and so much alive to what was going on, that, after 
the will had been read to him, he pointed to the addition at the foot, and asked 
' that that should be read to him. Mr. Molloy says further ''that it (meaning the 
codicilj was read completely to him ; he was told it was an alteration I proposed 
to make (which I suggested); when that was read he was asked if he approved 
it; he said ' Yes.' I myself then asked him if he would sign it. He did not 
answer me, but spoke in a lower tone to the man on my left hand. I believe it 
was the last witness (Denonauth Chatterjee). I caught the word ' executor ; ' 
no other words. When I saw he hesitated about giving me an answer, I asked 
what was the matter. A great many spoke." It is supposed that so many 
spoke together with the design of creating a confusion, so as to prevent Mr. 
Molloy and Mr. Moses from hearing what ^as said by the deceased ; but it 
is to be observed that this speaking together took place after the testator had 
spoken, and not while he was in the act of speaking, and is not in itself an un* 
natural circumstance. At any rate nothing further was done till silence was 
restored. Mr. Molloy said he would hear none but the Baboo ; and then he 
says : " Moses spoke to the Baboo and asked what was the matter, and the man 
(Denonauth, we suppose) said what he heard, namely, that the Baboo wished to 
consider about the appointment of an executor. " Denonath in his evidence 
says : " I repeated aloud what Shamchunder said to me ; " and> ds he spoke loud 
enough to be heard by all in the room, the deceased, at whose head he was 
seated, and who was neither deaf nor incompetent, must have heard what was 
said, and would have instantly repudiated what purported to be his answer, if 
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it had not been so. We think the answer given by the deceased was correctly 
coftveyed by Denonauth, as correctly as if the expression of it had been heard 
from his own lips; and Ihe word ** executor'* heard both by Mr. Molloy and 
Mr. Moses shews that whatever was said by the deceased had relation to the 
ofl&ce of executor. Mr. Molloy proceeds : ** The Baboo was then asked by 
Mr. Moses if there was anything more he wished, and the Baboo said there 
was nothing more. I heard the Baboo. I said immediately to Mr. Moses and 
the bystaaders : * If there is any question about appointing an executor, let him 
take time; he is not going to die; it can be done to-morrow.' I spoke partly 
in Hindustani and partly in English. I told the Baboo and the bystanders I 
would come either that evening or to-morrow.'* It appears the deceased left 
that same evening for Ranaghat, and it is supposed that his having left was 
not his own act, but the act of others whose object in removing him was that 
Mr, Molloy might have no further opportunities of seeing him. Mr. Molloy 
has with an excess of candour, without judgment, said that his impression was 
that unfair means were taken to get the deceased away. But it appears both 
from the answer of the impugnant and the affidavit of Soorjeecoomar and 
others (which are in substance the same), as well as from the evidence of 
Gopau), that the deceased was anxious to be taken to Ranaghat. Soorjeecoo- 
mar, in the 5th paragraph of the affidavit, which is embodied in the answer, 
says : " Between the hours of 10 and 12 o'clock in the forenoon, on the 14th 
of April last, I left the lodging, and proceeded to engage a boat for the 
purpose of going to Ranaghat, and also to make arrangements for the depar- 
ture of the deceased ; " and Muddoosoodun, in the 8th paragraph, which is also 
embodied in the answer, says : " The deceased, though then in a very weak 
state, conversed with me, and, Umong other things, inquired why there was 
such a delay about his being taken to Ranaghat ; " and the affidavit on this point 
is corroborated by Gopaul, who says : ** He was in the same state when the 
saht'ds came as in the morning; he did not mend. I knew he was going to 
Ranaghat at the time he was about to go." So that the deceased had been 
thinking of going to Ranaghat before the will was acknowledged; and it 
may seem strange that he should have allowed Mr. Molloy to leave him under 
the impression that if he came the next day he would find him; but the 
deceased was in a dying, restless state, and was naturally desirous to return 
home. Muddoosoodun had been sent to engage a boat, and did not return till 
long after Mr. Molloy had left; so that the deceased was not himself aware, 
while Mr. Molloy was with him, when he should be able to leave. The desire to 
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leave was strong upon him in the evening, for he then anxiously inquired why 
there was delay; and under the influence of such feelings he was glad to leave 

m 

as soon as it was announced to him that arrangements had been made. It is 
clear^ notwithstanding Mr. Molloy's impression, that no unfair means were 
used to get him away, and none could have been used without its being known 
to SooTJeecoomar and Muddoosoodun, who took an active part in making 
arrangements to remove him, and to Panchcowrie and Gopaul, who went with 
him, but who do not pretend to have such knowledge. 

Mr. MoUoy, in the affidavit in support of the application for probate, 
says : " I heard the will read over to the deceased, who, though very ill 
and in a weak state, appeared to understand and approve of the same.'' The 
expression " appeared *' is thought to indicate the existence of some doubt 
in Mr. MoUoy's mind ; but he could have used it in no other sense than that 
his mind was satisfied, else we cannot believe that he would have been a party 
to the affidavit, or have afterwards appeared as a witness in support of the 
will. It would have been better if the affidavit had been made somewhat 
fuller. Mr. Molloy has said that there was no intentional reservation on his 
part, and perhaps, relying on the credit that he had a right to expect would be 
given to him, he was not so careful or particular as he would otherwise have 
been. It is true he has said, ^' I anticipated the most determined opposi- 
tion ; " but when did he anticipate this opposition ? If from the commence- 
ment, what does he mean by saying further on in his evidence : " I did not 
anticipate the slightest opposition to the probate in common form"? If he 
anticipated opposition at a very early stage, it would be to the probate in 
common form ; and, indeed, the opposition alyays is to the probate in common 
form, which, if already issued, is recalled and kept in suspense, and if not 
yet issued, is retained till the opposition is disposed of ; but we incline to 
think that no opposition was anticipated till after the affidavit was filed, 
which will account not only for the affidavit being comparatively meagre, 
but also for the irregularities complained of, and which, on any other 
supposition, would have been carefully avoided. 

Mr. Moses corroborates Mr. Molloy in every particular. He describes 
the deceased as having been lying on a bed on the floor, and says : '^ I sat on 
a morah just under his feet and at the end of the bed. Mr. Molloy was on 
his left, nearer deceased's head." It is not very clear what Mr. Moses meant 
by saying he sat under the feet of the deceased at the end of the bed. He 
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could not have sat below the feet and in a line with his head, else Mr. Mollojr 
could not have been on his left. It would seem that the position of the par- 
ties was this. The deceased was lying on the floor. Mr. Molloy was seated 
on his right somewhere near his head» and Mr. Moses lower down on the right 
of Mr. Molloy, and towards the foot of the bed ; and so there would be no- 
thing to prevent him, seated as he was on a morah, from leaning forward and 
holding the. will at one end, suspended before the. deceased, so that he could, 
without much effort, take the other end and look at the document. Mr. 
Moses not only shewed him the document, and asked him the question, '* Is 
this your will ? " but, directing his attention to the signature, he asked him 
specially and particularly, ** Is this your signature ? '* and he replied " Yes ; " 
and this is confirmed by Mr. Molloy, who says : " I understood him to ac- 
knowledge his signature. '' Gopaul Ghose has said : '' His hands were much 
swollen and used to shake ; " and the signature is written, not in a firm» but in a 
shaky or unsteady hand. He also says : " In my opinion he could not write 
with that hand ; " and he has stated in his affidavit : " His hands were so much 
swollen and inflamed, that he was wholly incapable of using or employing them 
in any way.'' Dr. Shosheebooshun Seal, who as a witness is far more reliable 
than Gopaul Ghose, says : *' He could have signed his name with difficulty ; 
he could contract his fingers to hold a pen to such an extent ; he could have 
held a reed pen with his fingers ; " and the signature appears to have been 
wrttten with a reed pen, such as is commonly used by natives in writing in 
their own language. The assertion of Gopaul, that the deceased was wholly 
incapable of using or employing his hands, is not borne out by the Doctor, who 
says : '' He could have held a leed pen with his fingers, and could, though with 
difficulty, have signed his name. * We cannot but believe the Doctor in prefer- 
ence to Gopaul, especially as both Mr. Molloy and Mr. Moses have sworn that 
the deceased took hold of the will, and afterwards placed it under his pillow 
with his own hands, which he could not have done if he was wholly inca- 
pable of using or employing his hands. The Doctor, who had seen him 
write, speaking to the character of the signature, says : ** It is similar to a 
certain extent. The word * Sree ' at the top is not his ; it i^ more clear. The 
* Sree ' is somewhat like the signature. The rest is of a similar character. 
The * Sree ' on the English paper (No. 8) is what he used to write." As the 
English paper was written at a time when the deceased was fully able to use 
his hand, it is of little value for the purposes of comparison ; but, according 
to the Doctor, the signature to the will is, to a certain extent, similar to his 
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usual rignatorey except the ^ Sree " at the commencement, as to which the 
resemblance is somewhat weaker. The differences pointed out are jost such as 
would be likely to occur, having regard to the state oi the deceased at the time 
the signature is alleged to have been written ; and it would have been a cir« 
cumstance of grave suspicion if the signature had been perfectly similar to his 
usual signature when in health. We think the signature was written by the 
deceased himself. 

Toe irregularities imputed to Mr. Molloy's office afford a strong argument 
in favour of the bona fides both of Mr. Molloy and Mr. Moses, who would have 
been careful to avoid irregularities, if they knew they were engaged in a 
transaction of a questionable character. The entry of the 1 5th of April in 
the day-book,.as far as it relates to the attendance at the house of the deceased, 
is as follows : '' Attending at Shamchurn's house, when, after seeing the exe- 
cuted will and codicil (unexecuted) read to him, he said he had not made up his 
mind as to appointing some fit person as executor besides bis wife, and kept the exe- 
cuted will with unexecuted codicil with him, and promised to let us know on the 
subject next day. " It would have been better had this entry been fuller and more 
precise ; but Mr. Moses never anticipated that it would be produced in Court, and 
made the subject of judicial criticism. It was a rough entry, and was no doubt 
made for the guidance of the bill- maker, and not for the purpose of refreshing 
his own memory as to circumstances ab^nt which he might at any future time 
be called upon to give evidence in a Court of Justice. The draft bill (D I), 
made up from the day book, embraces a period of nearly two months. It 
contains various items, the first of which is d^ted the 15 th of April, and is a 
transcript of the entry of that date in the day-book, and the last of which is da- 
ted the 1 2th of June. It does not appear when this bill was prepared, but it 
must have been prepared on or after the date of the last item in it It was 
afterwards submitted to Mr. Moses for settlement, and Mr. Moses drew his 
pen through the first item, as it related to a period during the lifetime of the 
deceased, which was not the case with respect to the other items ; and he 
wrote on the back of another bill relating to a still earlier period the draft 
of a bill (F I), embodying the item which he had struck out from the draft 
bill (D I). The bill (F I) is as follows : " Attending you on various occasions, 
conferring on matters of your will, and of authority to your wife to adopt a 
son, and advising thereon, and receiving instructions to prepare the same. 
Drawing the same accordingly when you sent us your will in Bengalee^ 
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executed, with request to attend you to hear the same acknowledged by you 
Attending, hearing same read to us when a codicil was added thereto. Attend 
ing at your house, hearing same read over to you, and acknowledged when 
the codicil was left unexecuted, as you wished to add an executor with your 
wife. " The statement " drawing the same " is incorrect, as no will was ever 
drawn by Mr. MoUoy ; but it is just such an addition as a bill-maker would 
introduce for the purpose of showing an exaggerated amount of work done. 
It could not have been intended to deceive the fan^, who were aware that no 
will had been prepared besides the one executed ; or to mislead the taxing- 
officer, whose good offices were not, so far as appears, intended to be invoked 
with reference to this bill. But this statement in the bill of an imaginary fact 
shows that the bill could not have been prepared with that amount of care 
which would be necessary to the success of any special ulterior object to be 
attained by means of it. It would at least have been pruned of its redun- 
dancies^, and put into such a form as to avoid suspicion. The fact of the de- 
ceased having acknowledged the will is not mentioned in express terms, either 
in the entry in the day-book or in the affidavit, in support of the application 
for probate in common form ; and because it is mentioned for the first time in 
the bill, it is supposed the bill was concocted to supply a link in the case. If 
such was the object, Mr. Moses was the instrument to carry it out, and he 
could have done so more effectually and with less risk by substituting another 
day-book for the one produced, which is a rough book, and could easily have 
been replaced, or at least by substituting another sheet for the one containing 
the entry which it was thought necessary to alter. But neither has the day- 
book, nor the first page of thCjOriginal draft bill containing the entry taken 
from the day-book, and struck out by Mr. Moses, been suppressed or tampered 
with ; and both were readily produced when required for the purposes of this 
suit. It cannot be said that the alleged acknowledgment was as much an in- 
vention as the alleged drawing of a will ; for while it has never been pretended 
that a will was drawn in Mr. Molloy's office, it is a part of the promovent's case 
that a will was acknowledged by the deceased ; and Mr. Molloy and Mr. Moses 
(not to speak of the native witnesses) have both pledged their oath to the fact. 
It is also to be observed that the statement as to the drawing of a will has re- 
ference to the action of the attorney, and was made with a view to giving him 
credit for more than he had done ; whereas the other statement has reference 
to the action of the deceased, and could not have been made with any object 
such as that referred to. The entry in the day> book was a mere note intended for 
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the office; but the bill which was intended to be issued was an amplification 
of the note, and in preparing it Mr. Moses drew upon the knowledge which 
he possessed, and was thus able to supply a fact not expressly mentioned before. 
It appears from a memorandum on the draft bill(F I) prepared by Mr. Moses 
that It, as well as the other bill written on the same sheet, were engrossed on 
the 19th of some month in 1861, which may be read either as June or July; 
and the 13th of April, written over an erasure, is the date of both bills; and 
this date, coupled with t^ circumstance of its being written over an erasure, 
has given rise to much suspicion. If fraud was contemplated, what was its ob- 
ject ? What fraudulent purpose could be attained by substituting a date prior to 
that of the alleged acknowledgment for some other date ? Mr. Moses is far too 
keen to have fallen into the error of antedating a bill by inserting a date in- 
consistent with the facts inserted in the bill by himself. But if to subserve 
some Improper purpose it was thought necessary that the bill should bear another 
date, it would surely have been safer to have made a fresh copy with the new 
date than to have altered the date in the original copy. Common prudence 
would have suggested such a course — a course beset with no difficulties, as Mr. 
Molloy or Mr. Dallas would not have demurred to sign the second copy, either 
as an original or as a duplicate, if presented by Mr. Moses. It is to be supposed, 
however, that Mr. Moses, the shrewd and cautious clerk, was regardless of 
himself and reckless of consequences, and acted in a matter so seriously afifecting 
his character without any care or forethought. We cannot believe that 
the bill was concocted, or that the date was altered in furtherance of any 
unlawful or illegitimate purpose. It is much more probable that the bill was 
dated by the engrossing writer on the day 07 which it was engrossed ; and that 
when brought either to Mr. Molloy or Mr. Dallas, or to Mr. Moses, or some 
other responsible person in the office, it was observed that, though made out in 
the name of the deceased, it was dated as of a date subsequent to his death, 
and to cure the inconsistency the copyist was told to erase the date, and insert 
the date of the entry in the day-book, which, though the 15th of April, Is not 
unlike the 13th, and musthave been mistaken for the latter date which has thus 
come to be inserted in the bill. Any other theory is opposed by the strongest 
improbabilities. This is as probable as it is simple and natural, and supplies, 
we think, the true explanation of the alteration in the date of the will. 

The day-book contains another entry to which reference has been njtade ; it 
is this : "June 18. Attending receipt of a Bengalee letter from client delating 
to the matter of his will. Writing an answer advising thereon." It is Ob- 
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served that neither the letter nor the answer is forthcoming. If the answer 
had been written in English, a copy would have been found in the letter-book ; 
but as it was written in Bengalee, a copy was not kept ; the practice being to 
correspond in English, and there being no Bengalee letter-book in an attorney's 
office. As things have turned oat, it is a pity that these letters were not preserv- 
ed ; but the fact that they were not preserved affords a reasonable presumption 
— first, that they were not considered of much importance, and next, that the 
present litigation was not anticipated. But although not forthcoming, Mr. 
Molloy or Mr. Moses, or the person who wrote the 4bwer, may have been able 
to give secondary evidence of their contents ; but no allusion was made to either 
Of these documents in the examination of any of the witnesses, and conse* 
quently no evidence was elicited with reference to them. 

Mr. MoUoy has always maintained an unsullied reputation as an attorney 
and proctor of the late Supreme Court and of the High Court, and is entitled 
to the highest credit. He had no interest in the matter beyond that of a proc- 
tor, and was incapable of saying what he did not thoroughly believe to be true. 
Mr. Moses must also be permitted to rank as an independent witness. It is 
stated by Mr. Molloy that he was aware Mr. Moses had received Rs. 10,000 ; 
but he was not asked from whom or on what account, and Mr. Moses himself was 
not examined on the point. We must, therefore, conclude that this sum of 
money received by Mr. Moses was not improperly received by him. The 
evidence of Mr. Moses cannot be doubted without also doubling that of Mr. 
Molloy, as the evidence of both is substantially the same ; and their united 
evidence is corroborated not only by Hurrischunder, Bhoobunnessur, Denonauth, 
and Brojohoree, the father of theVwidow, but also by the widow herself. 

It has been observed that the evidence of the widow is to be distrusted, 
inasmuch as she speaks to facts which she omitted to mention in her affidavit. 
It is true she did not join in the allegations as to the preparation, execution, and 
acknowledgment of the will ; but was it necessary that she should do so when 
these allegations were made by four of the attesting witnesses, and were, to a 
certain extent, verified by Mr. Molloy ? We do not think it was necessary 
to encumber the affidavit with the matters contained in her evidence ; and we 
think she had every opportunity of knowing the facts to which she has sworn. 
Her evidence is most important, as it is given against her own interests, and 
that not ignorantly ; for she was aware of the effect of adoption upon her rights as 
a Hindoo widow, and stated that, in the event of adoption, she would only be 
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entitled to maintenance, which means that, instead of having the uncontrolled 
disposal of the income of the estate during her life, she would be reduced to a 
position of dependence, with only the right to maintenance restricted to ths 
wants of a Hindoo widow, which, as recognized by the Hindoo law, are few and 
inexpensive. Yet, conscious of all this, she seeks to establish the will, and her 
evidence was given with that view. It is said she is in the hands of her father, 
and is influenced by him to support the will, which is necessary to his interests 
as the manager of the estate. His evidence is so unsatisfactory that, as a 
witness, we cannot regard him favourably ; but we are unable to see how his 
position, as it would be on the supposition of intestacy, is improved by a will 
authorizing adoption. With his daughter as heiress he would have the manage- 
ment, with such consequent benefits as there might be, during her life, which 
with reference to her youth, might reasonably be expected to extend beyond his 
own. With an adopted son as heir, he would only have the management for a 
limited period, not exceeding sixteen years, though it might be much less. It may 
be supposed that he was influenced by the fact that in the case of intestacy, he 
could only hope for the management during one life, which, after all, might not 
fulfil the promise of a lengthened duration ; whereas, under the will, he would 
be certain of keeping the management during the infancy of the adopted son and 
of five sons in succession, if such successive adoptions should be rendered ne- 
cessary by the casualties of death. But the adoption or successive adoptions 
could only take place in the lifetime of the widow, as the power to adopt is only 
given to her; so that if the adopted son, living at the time of her death, sur- 
vived her but for a short time, there could be no further adoption, not even if 
such son was not the last of the five to be adopted ; and consequently the father 
could not depend upon more than one life beyond that of his daughter. 

It does not appear that there is in his own family any one of a proper age 
to be adopted ; nor does it appear that the adoption of a member of his own 
family could personally benefit him more than the adoption of a stranger. 

The natural relations of an adopted son, or, if taken from the family 
of his adoptive mother, his more immediate relations, would naturally watch his 
interests with care, and with jealous care after the death of the widow, as they 
would only be too glad of an opportunity to displace the manager and to get 
the management into their own hands. This, however, assumes that, after 
the death of the widow, the father would still be in a position to retain^ the 
^lahagement ; but this might or might not be. He would not be the natural 
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guardian of the adopted son next in succession to the widow, and it is by no 
means certain that a Hindoo widow possesses the power of appointing a guardian 
by will. What, then, would be his object in preferring a will to an intestacy ? 
It is proved that he has raised considerable sums upon the estate, but how 
does this fact bear upon the /ac^um of the will? The will was in existence in 
the lifetime of the deceased and long anterior to the date of the loans, and it 
cannot be said that the will was made with a view to enable him to raise money 
upon the estates; for he could more easily raise money upon a mortgage 
which would operate to the full extent of the widow's interest, and possibly to 
a larger extent, than upon a mortgage which the infant heir might repudiate on 
attaining his majority, or which might at any time be set aside in a suit 
commenced in his behalf by a relation or friend acting as his guardian ad liiem. 

If the money raised by the father has been improperly raised, the mort- 
gage by which it is secured may be questioned, whether the will be pronounced 
against or established. If pronounced against, it may be questioned to any extent 
beyond the widow's interest; if established, it may be questioned to the 
same extent up to the time of the adoption, and altogether afterwards, and 
would not in any respect be protected by the will. The will, if of advantage to 
the father, is of very doubtful advantage. He can do nothing under it that he 
could not do without it, and he would have no great«!r facilities for committing 
waste as the manager of an infant heir than as the manager of an adult 
heiress, unless, indeed, it can be Imagined that the infant would be absolutely 
friendless — a thing not probable, as any one (Tmcowry not excepted) could, 
if necessary, proceed to restrain waste on his behalf. If, therefore, the will 
is fraudulent, and the fraud is* attributable to the father, he must have com- 
mitted the fraud without any adequate motive. He could have forged, or pro- 
cured to be made by undue influence, a will absolutely in favour of the 
widow as easily as a will such as this is; but he did not care to benefit her or 
himself substantially; and, judging from the nature of the will, his only 
object must have been to benefit the soul of the deceased. 

The only attesting witness who has not appeared is MothoormohunGossamee, 
and his absence is a fact open to observation. He was served with a subpoena 
on behalf of the promovent, and promised to attend, but did not ; but as he 
has not been produced or attempted to be produced by the other side, it is 
clear he has not seceded from his own party; and it is not improbable that he 
has kept away in consequence of the statements in the joint affidavit of himself 
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and others, now admitted to be untrue, as to the signature of Gopaul as an attesting 
witness to the will being in his own handwriting. The other witnesses, however, 
including Gopaul, have attended and been examined, and the promovent herself, 
though a Hindoo woman of rank, has come into Court in a palanquin and given 
her evidence. Her conduct may be well contrasted with that of Tincowrj, 
who has not only kept himself back, although he could have given important 
evidence both as to the state of mind of the deceased and as to what took place 
after he arrived at Ranaghat, but has also avoided tendering for cross-examina- 
tion any one of the three men who made affidavit on his behalf against the 
wilL He has no doubt exercised a sound discretion, but in doing so he has 
raised against himself a presumption as strong as the discretion which he has 
exercised is sound— a presumption, too, which he has done nothing, either by 
way of explanation or otherwise, to rebut. 

The will as it gives authority to adopt a son is, according to the judgment 
of the lower Court, inofficious. By the Roman law testaments might be 
set aside as inofficiosay deficient in natural duty, if they totally passed by (without 
assigning a true and sufficient reason) any of the children of the testator; 
though, if the child had any legacy, however small, it was a proof the 
testator had not lost his memory or his reason, which otherwise the law 
presumed. But the law of England makes no such constrained suppositions. 
The Ecclesiastical Court, however, will require evidence of full and entire 
capacity in the testator to support a will which is not an officious one — /. e , 
consonant with the testator's natural affection and moral duties. {Montefiore 
vs. Montefiorey 2 Add. 361-362. And see Dew vs. Clarke, 3 Add. 207-208.) 
Tincowry, the impugnant in the present case,«^is not the son of the deceased, 
nor a brother's son, but a sister's son, and, as such, the representative of another 
family ; and he is next heir to the deceased in consequence of the deceased and 
his brothers having died without issue. The codicil, whether valid or not,'if 
made by the directions of the testator, and approved of by him, shows an 
intention on his part to provide for Tincowry by leaving him- a house 
worth Rs. 2,000 and an allowance of Rs. 50 a month. This, according to our 
English ideas, may seem' but a scanty provision for Tincowry, having regard 
to the fortune of the deceased, but not so according to native ideas ; and, 
judging from the position of dependent relatives in native families, it is proba- 
ble the deceased never expended upon his nephew so much as fifty rupees a 
month ; and that in leaving him a house to live in and Rs. 50 a month for his 
support, he considered he was providing for hini with bountiful liberality. 
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We are satisfied with the evidence as to the capacity of the testator, so that, 
on the supposition that the will is inofi&cious, we should have no hesitation 
in saying that the rule which requires evidence of full and entire capacity 
in the testators to support such a will has been fully complied with. But is 
the will inofficious? It is said by Menu that a son of any description must 
be anxiously adopted by a man destitute of male issue for the sake of the 
funeral cake, water, and solemn rites, and for the celebrity of his name. 
{Datiaka Chandrika^ 136.) It is expressly ordained in the laws that the adoption 
is sanctioned for two peculiar purposes — the one for the sake of funeral cake, 
water, and solemn rites, and the other for the sake of progeny. {Rungama vs. 
Atchma, 4 Moore's Indian Appeals 64.) Solicitude foi his future state and 
the preservation of his lineage are with him who adopts tiie motives to adop- 
tion. His future happiness depends upon the performance of his obsequies and 
payment of his debts by a son, as the means of redeeming him from an 
instant state of sufiFering after death. The dread is of a place called Put — a 
place of horror to which the manes of the childless are supposed to be doom- 
ed, there to be tormented with hunger and thirst, for want of those oblations 
of food and libations of water at prescribed periods which it is the pious and, 
indeed, indispensable duty of a son {puHrd) to offer. It is true that, failing a 
son, a Hindoo's obsequies may be performed by his widow, or, in default of 
her, by a whole brother or other heirs ; but, according to the conception be- 
longing to the subject, not with the same benefit as by a son. That a son, 
therefore, of some description is with him, in a spiritual sense, next to indis- 
pensable, is abundantly certain, (i Strange 73-76.) This being so, can a 
will made by a Hindoo in compliance with his laws and his religion, as well as 
natural feelings, be said to be inofficious ? Adoption being a substitution for a 
son begotten, its effect is, by transferring the adopted from his own family, 
to constitute him son to the adoptor with a consequent exchange of rights and 
duties. Of these the principal are the rights of succession to the adoptor on 
the one hand, with the correlative duty of performing for him his last obsequies 
on the other ; the right to inherit being correlevant with the right to perform 
such religious ceremonies, (i Strange 97; Rungama vs. Athama, 4 Moore's 
Indian Appeals 73.) So completely is the son by adoption lopped off from his 
natural family, and engrafted into his adoptive family, that his connexion with 
the former, as it regards inheritance, ceases from the moment of adoption, and 
he becomes the son of the adoptor with all the rights of a son. A son adopted 
being in the position of a son begotten, why should a will be inofficious which 
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gives the power to adopt ? Tincowry has no more reason to complain of the 
adoption of a son by the widow than he would have had if the adoption had 
taken place in the lifetime of the deceased, or if a posthumous son had been 
born. But it is said the deceased had no mind to adopt, or he would have 
adopted in his lifetime. We agree with Mr. Doyne that a Hindoo does not 
adopt in his lifetime, unless he is prepared to acknowledge that he has lost the 
power of procreation ; for if his wife is sterile, he may marry another wife, 
and is enjoined to do so after the lapse of a certain time. There is nothing 
to show that the deceased believed himself to be sterile ; and although it is 
in evidence that his wife had some internal disease which, unless cured, would 
incapacitate her from bearing children, yet, as it is not suggested that the 
disease with which she was affected was incurable, it is not unnatural to sup- 
pose that he expected she would, under careful treatment, soon be restored 
to health. This would account for his not having attended to the subject of 
adoption till his own life was despaired of. It is also said that the idea 
of adoption was suggested to the deceased, and did not originate with him. It 
does not appear that he ever made it the subject of conversation ; but is it likely 
that he, a Hindoo and childless, should never have made it the subject of anxi- 
ous thought? There is no doubt that the authority to adopt given by the 
will was suggested to him in the first instance by Mr. Molloy, and then on two 
occasions by Mr. Moses, acting by the instructions of Mr. Molloy ; and it may 
be, though this is not in evidence, that he was in some degree influenced by 
the wishes of his young wife and some other members of his family. But It 
is no part of the testamentary law of England that the making a will must 
originate with the testator; nor is it required that proof should be given of the 
commencement of such a transaction, provided it be proved that the deceas- 
ed completely understood, adopted, and sanctioned the disposition proposed to 
him, and that the instrument itself embodied such disposition. {Constable and 
Bailey vs. Tufnel and Mason, 4 Hagg 477, 3 Knapp 122.) As in the 
present case the capacity of the deceased has been established, it is, we think, 
impossible, having regard to the evidence of Mr. Molloy and Mr. Moses, not 
to believe that the deceased completely understood, adopted, and sanctioned 
that which was suggested to him, vi«,, to give his widow authority to adopt. 

In the case of Bamundoss Mookerjee vs. Mussumutt Tarrinee (7 Moore's 
Indian Cases, p. 203), cited by Mr. Paul, the Right Hon. T. Pemberton 
Leigh, in delivering the judgment of the Privy Council on the first point in 
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the case, says : '* An observation, however, is made by the Sudder Dewanny 
Conrt that the ZtUah Judge, with respect to two of the attesting witnesses, has 
spoken of them from his own knowledge as being what he calls professional 
witnesses, persons of no character, and therefore entitled to no credit whatever. 
He does not say that, as we understand him, from his own personal knowledge 
of the parties as being in the habit of coming before his Court. Now, the 
Judges in the Sudder Dewanny Court have passed a severe censure upon the 
Zillah Judge for making that observation. Their Lordships think it right to 
say that in that censure they do not at all concur. It is of great importance 
that the Judge should know the character of the parties, and it is of great ad- 
vantage to the decision of the case that it is heard by a Judge acquainted with 
the character of the parties produced as witnesses, who is capable, therefore, of 
forming an opinion upon the credit due to them." That case may — though we 
express no opinion upon the point — be an authority for the course taken by the 
Court below of importing into the consideration of this case their knowledge of 
the evidence disclosed before it in another case ; but it certainly is no authority for 
the position that we, sitting as a Court of Appeal, would be justified in referringto 
that other case, or, without such reference, in acting upon the impression made 
by it upon the Court below. 

This Court, though not possessed of the same advantages as the Court below of 
forming an opinion upon the credit due to witnesses, has equal advantages with 
it of forming a correct opinion upon questions of pleading and of Hindoo law, 
upon the evidence of witnesses of undoubted credit, upon the documentary 
evidence in the case, and also of probabilities arising from the conduct of the 
parties, from their respective in*4re3ts, from the absence of material witnesses, 
and from the fact of the deceased being a Hindoo and childless, and other admit- 
ted facts. Bat whatever be the position of the Court as regards advantages on 
the one hand, or disadvantages on the other, it cannot, as a Court of Appeal, be 
relieved from the duty of examining the whole evidence, and forming for itself 
an opinion upon the whole case. (Muddoosoodun Sandial vs. Surroopchundtr 
Sirkar Chowdry, 4 Moore's Indian Appeals 433.) The evidence of Mr. Molloy 
and Mr. Moses supplies parts of the history of the case which dovetail with the 
other parts supplied by the Native witnesses, whose evidence therefore is, to a 
certain extent, entitled to credit. The willingness of the deceased on the loth 
of April to make a will similar in its provisions to the instrument now pro- 
pounded, his competency admitted as well as proved on the 14th (the date of 

Hy. Vol. L— 33. 
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the alleged will), his having acknowledged the instrument as his will in the pre- 
sence of Mr. MoUoy and Moses, and the officiousness of the instrument as 
a testamentary disposition, having regard to the feelings of a Hindoo in the 
position of the deceased, are strong facts in the case, and have greatly influ- 
enced our minds in coming to a conclusion different from that expressed in the 
judgment of the Court below. We think the will was prepared in accordance 
with the instructions of the deceased, was read to, approved, and executed by 
him, and was afterwards, with a perfect knowledge of its contents, acknowledg- 
ed by him as his will ; and we pronounce for the full force and validity of the 
instrument as the last will of the deceased. 

The rule of the Privy Council not to disturb a judgment of a Court in 
India upon a question of the credibility of witnesses, unless it is manifestly clear, 
from the probabilities attached to certain circumstances in the case, that the 
Court below was wrong in the conclusion drawn from such evidence (Misadee 
Mahomed Cazin Sherazee vs. Meerza Ally Mahomed Shooshy and another, 8 
Moore's P. C. Cases, p. no), however necessary as regards a Court of Appeal 
far removed from India, would hardly be extended, as one equally necessary and 
applicable with the same strictness, to a Court of Appeal in India, which has the 
opportunity of calling witnesses, and has all the advantages to be derived from 
a personal acquaintance with the people, their feelings, habits and character, as 
well as other local advantages. But giving full effect to the rule in its applica- 
tion to the present case, we think that it is clear, from the probabilities attached 
to certain circumstances in the case, that the Court below was wrong in the 
conclusion drawn from the evidence before iti. 

The effect of our decision is to reverse the sentence of th6 Court below, so far 
only as it pronounces against the validity of the will, and condemns promovent in 
costs. She Will be entitled to her costs of the appeal, as well as of the original 
suit, out of the estate ; but the impugnant having alleged forgery, and failed to 
prove the allegation, must consider himself fortunate if he has to p%y no costs 
but his own. 

As no question as to the codicil has been raised by the memorandum of ap- 
peal, or discussed at the Bar, we do not feel ourselves called upon to express 
any opinion upon this part of the case. 
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Vice-Admiralty Jurisdiction. 



William Brown and others 

vs. 

The Pilot Brig or Vessel called the " Kedgeree/' 

A Government Brig employed in supplying Pilots to vessels at the Sand- 
heads was arrested under proceedings in rem. Held that the Brig by 2i and 22 
*Vtc,, c. i26t had become the property of the Crown, and^ as such, was entitled to the 
same exemption from arrest as all other Queen's shipfy and that the proceedings 
in rem were there/ore illegal. 

The Advocate-General and Mr. Eglinton (Officiating Standing Counsel) 
for the impugnants. 

Mr. Doyne and Mr, Lowe for the promovents. 

In this case one of the pilot brigs, the Kedgeree^ had come into 
collision with a vessel called The Golden City, The Master of the vessel, 
William Brown, one of the promovents in this suit, thereupon obtained 
an order • from this Court for the seizure of the brig. The order was 
immediately put in force, and the brig arrested. 

The Advocate-General now moved that the order and warrant of arrest 
be superseded, and the vessel released. An affidavit of Captain Hill, Assist- 
ant to the Master Attendant, stated the full particulars. There were 
two methods of proceeding in the Court of Admiralty, viz., in personam^ 
by issuing a mbnition to the parties complained against, and in rem^ 
by seizing the ship. (2 Brown's Law of Admiralty, p. 396.) But as 
this vessel was sworn to be th? property of Her Majesty, and employed 
in the public service, the latter remedy was not applicable, and a ^war* 
rant had been improvidehtly issued. The reason for allowing an arrest of 
ordinary merchant vessels was obviously because absent owners and the 
commanders of vessels could not generally be made to satisfy the damages. 
In this case, however, no such reason existed, and the practice ceased 
accordingly. {Abbott on Shipping.) The Court of Admiralty had 
declined to issue a monition to the Lords of the Admiralty in the case 
of a troop-ship which was complained against for a collision; and it 
was clear that a vessel, whether of war or otheiwise, in the public service, 
wa^ unlike a merchant vessel, and was not amenable to the ordinary 
process of Courts of Admiralty, but was considered as extra commercium. 
{The Prinz Frederiky 2 Dodson's Reports, p. 451.) Here the property in 
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this vessel, under Act 21 and 22 Vic, c. 106, sec. 39, was vested in 
Her Majesty for the purposes of the Government of India; and it could 
never be that vessels of this description could be liable to this summary 
process, especially when other and suitable remedies by ordinary action 
and suit in the Admiralty, which did not exist against the wrongful acts 
of servants of the Crown in England, were fully provided by the law as 
applicable to this country against the Secretary of State in respect of the 
acts of his servants in matters like these. 

Mr, Eglinton, on the same side, argued that the case must be consider- 
ed with reference to the admitted facts, from which it appeared that the 
brig was at the time of the seizure the property of the Queen, and 
actually engaged in the service of Government. Under these circum- 
stances, the arrest was illegal: first, as opposed to public policy; and, se- 
condly, as being an arrest of property vested in Her Majesty for the 
purposes of the State, 

Mr, Justice Morgan asked how it was shown that the property was 
vested in the Queen ? 

Mr. Eglinton said it was admitted upon the affidavit; and even if 
formerly belonging to the East India Company, the brig was transferred 
to the Crown under 2f and 22 Vic , c. 106. Then, if the vessel was the 
property of the Queen, the Athol (i W. Rob. 374) was an authority to 
show that she could not be arrested. This principle was in effect 
recognised in Winter vs. Miles (10 East 578) and in Attomey-General 
vs. Donaldson (7 M and W. 422), where it^was laid down that the goods of 
strangers, whilst in any of the Royal palaces, could not be taken in 
execution, and ct fortiori, therefore, could not chattels vested in the Queen 
herself, wherever situate. No distinction could be drawn between a ship of 
war, as in the case of the Athol^ engaged in the service of tiie State and 
a pilot brig so employed. Each was performing her respective duties; 
and the question was, whether those duties were on behalf of Government, 
and in the exercise of authority derived from the Executive. That was 
admitted in the present case; and the rules founded upon public policy 
applied, and would have applied equally before the 21 and 22 Vic, c. io6. 
In Egerton vs. Brownlow (4 H. L. C, p. i), Lord Truro said : "No subject 
can lawfully do that which has a tendency to be injurious to the public or 
against the public good which may be termed public policy in relation to 
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the administration of the law/' Here the arrest of the brig defeated her 
usefulness for public purposes ; and if the arrest were legal, there was nothing, 
should circumstances arise, to prevent a similar state of things with 
reference to every other vessel belonging to Government. 

Mr. DoynCf on behalf of the promovent, said that the question raised 
by this rule was, whether or not a pilot vessel plying her vocation at the 
Sandheads has the same privileges as a ship of war. It was quite clear 
that the position of the two is altogether different. Supposing a ship of 
war to enjoy exemption in rem, that exemption was enjoyed upon two 
grounds: firstly, because it would be just as contrary to public policy to 
arrest a ship of war on service as it would be to arrest a soldier on 
service, which was manifestly illegal ; and, secondly, because such an arrest 
would be derogatory to the Crown, which ought to be approached by a 
petition of right. Inasmuch as proceedings in Admiralty are altogether 
in rem, they are conducted against the vessel itself, just as if the vessel 
itself was actually guilty of the wrong. How then, he asked, did the 
pilot vessel stand upon the same footing as a vessel of war. Pilotage 
was not compulsory; the pilot vessels were not engaged in service, nor 
did they cruise against an enemy. They stpod altogether upon another 
ground. Why, then, should it be said they are not liable to arrest for 
collision? All that the Crown had to do was to give security, and the 
vessel would be released. There was no means of giving jurisdiction 
against the vessel except by its arrest. His learned friend the Advocate- 
General had said that there was another remedy. So there was ; for an action 
might be brought at Commcm Law, if his client could find out against 
whom to bring it. It had been decided by the Court in appeal in the case 
of Nicholson vs. Mounsey (15 East, p. 384) that the Captain was not liable 
for the negligence of his subordinates; so that the case resolved itself into 
the question of finding out exactly which individual pilot put the helm in a 
particular way at a particular time, and bringing an action against that parti- 
cular individual, in which event, if he could pay the amount, his client 
might recover damages. Although, therefore, there were theoretically two 
remedies, practically there was only one; therefore it bad always been 
customary to proceed against the ship as the Actor and the Reus. 

Mr. Justice Morgan asked whether he (the learned Counsel) was 
prepared with any precedent in English law. 
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Mr. Doyne replied that he was not prepared with any such precedent, 
though he was by no means inclined to admit that the vessels belonging to 
the Triniiy House in England were not liable to seizure. But, indeed, it 
was not necessary to look at English law. Matters in India were on a 
very different footing. Prior to 21 and 22 Vic, c. 106 (An Act for the better 
government of India),] India was under the government of the Company, 
which was nothing but a Company of merchants. The remedies against 
such a Company were precisely the same as against private individuals. 
Pilot vessels, therefore, were seizable prior to 21 and 22 Vic, c 106; and it 
was difficult to see how that Act could alter the law in such respect. From 
the case of Nicholson vs. Mounsey {i^ East, p. 384) and Lane vs. Cotton (i Salk, 
p. 17) it was quite clear that no action would have lain in such a case as this 
against the Secretary of State in Council prior to 21 and 32 Vic, c. 106 ; and he 
(the learned Counsel) submitted that the Secretary of State in Council was 
introduced solely to save the dignity of Her Majesty. That was the reason 
why it was enacted that all suits should be brpught by the Secretary of State 
in Council. The state of things now was exactly identical with the state 
of things existing prior to 21 and 22 Vic, c 106; and there seemed to be 
little doubt but that if a person recovered in an action against the Secretary 
of State, he might seize the pilot brig, just as under the old system he 
might have proceeded against the East India Company by sequestration. 

Mr. Justice Morgan inquired whether the learned Counsel knew of any 
case in which property vested in the Crown had been seized. 

Mr. Doyne replied that he did not remember any such case, but the 
reason was that the cases reported all had reference to England, and an action 
of this kind against the Crown would be an action ^' coram nobis.** He 
thought it ought to be admitted that the seizure of the pilot brig was legal. 
It was the only remedy which could be. had ; for any attempt against the 
senior pilot would clearly be futile, as he would at once ride off upon the 
case of Nicholson vs. Mounsey, 15 East, p. 384. 

The Advocate* General, in reply, maintained that the argument on the other 
side confounded two things which were quite distinct, viz., the liability of Go- 
vernment for the acts of their servants in certain departments and the property 
of the particular proceeding complained of, viz., the arrest of this vessel 
belonging to Government, and engaged in the public service. It was contended 
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that the parties would be without remedy, or that the remedy would be 

difficult, unless this method of arresting a Government vessel were allowed. 

There was no want of proper remedy under the Statute 21 and 22 Vic^ 

against the Secretary of State in an action properly brought for wrongs 

committed by his servants. That was decided in October 1861 in the case 

of the P. and 0, Company vs. The Secretary ej State, Difficulties in 

adopting known remedies, even if they existed, would not justify the 

use of an illegal process. It had been shown that two remedies were 

open ordinarily in the Admiralty — m., ist, in personam^ by proceeding by 

monition, &c. ; and, 2nd, in rem, by seizing the ship. No reason had been 

assigned for not resorting to the former, and no authority had been given for 

adopting the latter in the present case, to which such remedy was inappU* 

cable, the property belonging to the Crown. The authorities applicable to 

shipsr of war were in principle applicable also to these vessels, both classes 

being exempt from commercial remedies as belonging to the Crown and the 

public service. As to the illustration of pilots in the River Thames being 

liable for collisions, they were notoriously not under the Home Government, 

but were controlled by a Corporation called the Trinity House. It had 

been said this was a merely formal seizure, but it ^as one on which, in default 

of appearance, the Court might prder a sale, and so change the property in 

the vessel. 

Mr. Justice Morgan remarked that if the Secretary of State would 
enter an appearance, probably the other side would be willing to give up the 
seizure. 






The Advocate-General said that though no obstruction was for a moment 
contemplated to the just course of the law, he had no authority to assent 
to such a step; but, on the contrary, would be acting against the tenor of 
his instructions if he did anything having the semblance of not protesting 
against the illegality of the ex parte proceeding which had taken place. The 
question now was, whether this arrest was lawful He submitted that the 
property belonged to the Queen in trust for the Government of India, and 
could not be seized except in execution of a decree and under the provisions 
of the statute, which was a very different redress to the present ex parte 
order for arrest before the case was heard. 

Mr. Justice Morgan : — The pilot brig Kedgeree having been arrested by 
warrant issuing from the Vice- Admiralty Court, in a cause of damage by 
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collision, an application has been made to the Court on behalf of the Government 
for the release of the vessel from the custody of the Marshal, on the ground 
that the Kedgeree is the property of the Crown, and was, when the collision 
happened, employed in the public service. 

In ordinary cases of collision between private vessels, the owner of the 
damaged vessel, if he resorts to the Court of Admiralty for redress, has the 
choice of three modes of proceeding — viz., personally , against the owner or 
against the master, or in rem, against the ship itself which caused the 
damage. The last mode of proceeding by arrest of the ship offers, it is 
said, the greatest security for obtaining substantial justice in furnishing 
security for a prompt and immediate payment. (See The Volant, i W. Rob, 
387.) Bat it is not, like certain processes in other Courts, merely a mode of 
compelling the owners. For if the owners do not appear to the warrant 
arresting the ship, the proceedings go on without reference to their default, 
and the decree is confined exclusively to the vessel. In the case of The Bold 
Buccleugh (7 Moore P. C. 267), the nature of this proceeding was explained. 
The Privy Council there held that by the collision of two vessels a claim 
or privilege attaches to the ship causing the damage, in favour of the owner 
of the injured vessel, and this maritime lien is inchoate from the moment 
the claim or privilege attaches ; and when carried into effect by legal process 
by a proceeding in rem, it relates back to the period when it first attached. 

The Advocate* General contended that the Kedgeree, being the property 
of Her Majesty, and engaged in the public service, is, like the Queen's ships 
of war, not amenable to the ordinary process of Courts of Admiralty ; and 
he cited two cases in support of this argument. In one of them {The Prinz 
Frederik, 2 Dodson, p. 451) the question whether a foreign ship of war lying ui 
an English port was liable to the civil process of the Court of Admiralty 
in a cause of salvage, at the suit of British subjects, arose, but was not 
determined ; but in a case there mentioned {The Comus), Lord Stowell appears 
to have held that as against the Crown, or vessels the property of the Crown , 
the Court had no jurisdiction. In the other case cited (The Athol (i W. 
Rob. 374), one of Her Majesty's troop ships having caused damage by collision^ 
the Admiralty Court refused a monition against the Lords of the Admiralty 

to answer in a suit for damage. No case has been mentioned in which a 

« 

vessel belonging to the Queen has been arrested ; and I find it stated in the 
argument of Counsel in the late case of the Le^a (32 L. J. Admiralty, p. 58) 
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that "there is no instance of suit brought in this (the Admiralty) Coart 
against a ship which is the Queen's ship ; in such case it is always against 
the officer commanding ; " and the cases of the Swallow and the Inflexible 
{Swabey 30 32) are referred to. It appears to me upon these authorities, 
some of which relate to Queen's ships other than ships of war, that the 
Kedgeree t being the property of the Queen, and engaged in the public service, 
woul^ in England be held exempt from arrest. It was urged by Mr. Doyne, 
who opposed the application, that the liability of the ship to arrest stands 
on a different footing in India; and that as she would have been subject to 
process while the property of the E. I. Company, she is equally subject 
to it now under the provisions of the 21st and 22nd Vic. 126, the 
statute by which the Government of India was transferred to the 
Crown. 

« 

By the 39th section of that statute the real and personal estate of the - 
E. I. Company was vested in Her Majesty to be applied and disposed of for 
the purposes of the Government of India. The property thus vested in the 
Crown is expressly declared to be subject to certain liabilities ; whatever suits, 
remedies, and proceedings might formerly be had and taken against the 
E. I. Company, persons may still have the same against the Secretary of 
State in Council of India ; and the property vested in the Crown is liable to 
the same judgments and executions as it would have been liable to while 
vested in the Company. The effect of the^e provisions is that, notwithstand- 
ing the transfer of all the property of the E. I. Company to the Crown, the 
rights and remedies of private persons against such property are in a great 
degree preserved. When it is si6d that the vessel would have been liable to 
be proceeded against before the statute, and that all former rights and 
remedies are still preserved by the statute, \ do not know on what grounds 
either proposition can be supported. It may be doubted whether a vessel belong- 
ing to the government of the East India Company, and engaged in duties of a 
public nature, like the Kedgeree^ would have been held liable to this Admiralty 
process. Many of the reasons for exempting the Queen's public vessels were 
equally applicable to the exemption of the Kedgeree while the property of the 
£ast India Company. But it is not necessary that I should determine this 
question, because, whatever the former liability of the vessel, the effect of 
the statute is, in my opinion, that the Kedgeree, having become the property 
of the Crown, is entitled to the same exemption from arrest as all other 
Queen's ships. Th^ wqrds of the statute preserve and continue all such 

Hy. Vol. I.— ^. 
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remedies as may be had by means of personal suit against the Secretary 
of State in Council, but they do not, in my opinion, aathorize proceedings 
in rem, such as the present. The "liabilities" reserved by the 39th section 
are liabilities which must be enforced by personal suit and execution. 

One argument in support of the proceedings against the ship was the 
difficulty of pursuing with effect any other remedy. That difficulty, if it 
really exists, which I need not now consider, cannot affect the result of the 
present application. The warrant of arrest was unadvisedly issued, and must 
be quashed. 

Judgment accordingly , 



Ordinary Original Civil Jurisdiction. 

AvDALL versus Kelso. 

A iugj though not sufficiently powerful to perform the service, undertook to 
tow a ship from the Sandheads to Calcutta, The Captain of the ship, though 
informed by the Pilot that the tug was too weak for the task, allowed her to make 
the trial, but was ultimately obliged to throiv her off. Held that nothing could 
be recovered upon the original agreement^ but that the tug was entitled to a 
" quantum meruit** for work and lofiour done. 

This was an action to recover the sum of 1,100 rupees upon a promissory 
note. . w 

Mr. Graham for the plaintiff. 

Mr, Hyde for the defendant. 

In this case the plaintiff was proprietor of the tug Banshee, and the 
defendant was Captain of the ship Conflict, which arrived off the Sandheads 
on the loth of November last. The Conflict, a large vessel, having 500 troops 
on board, was waiting for a tug a short distance bellow the floating light, 
when she was signalled by the Banshee, which offered tp tow her up to Calcutta 
for Rs. 1,600. After some discussion as to price, the terms were fixed at Rs. 
1,100, and an agreement in the form of a promissory note was drawn 
up for that amount. The Banshee then went off for a pilot, and brought him 
to the Conflict, It appeared that while the tug was passing from the pilot 
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station to the Conflict^ the pilot told the Captain that his tug was not 
sufficiently powerful to tow the Conflict, a fact which was also testified 
to by several other pilots. The Captain of the tug urged that they might give 
him a trial, and was allowed to take the Conflict in tow. On arrival at 
Saugor Roads the pilot refused to go further, and notified his refusal to the 
Captain of the Conflict in writing. The Captain of the Banshee thereupon 
proceeded with his tug to Kedgeree, and telegraphed from that place to Messrs. 
Avdall A Co. at Calcutta. The telegram stated that " the Conflict vv^s a heavy 
tow, and that the pilot would not pass her." No reply was received to thi^ 
message prior to the starting of the tug, and on her arrival at the Conflict 
she found her already in tow of the Sextos. The Captain of the tug there- 
upon declared that a breach of contract had taken place, and that he would 
remain by the Conflict until her arrival in Calcutta, to which the Captain 
of the Conflict answered that he might remain by him as long as he liked, 
but that he would do so on his own responsibility. An offer was subsequently 
made by Messrs. Gladstone, Wyllie & Co. to pay Messrs. Avdall & Co. Rs. 
100, being the difference between the Rs. i,ioo, the sum originally stipulated, 
and Rs. i,ooo, the amount paid to the Sestos for her services. This Messrs. 
Avdall & Co. refused to accept, and the result was the present action. 

^ Mr, Graham for the plaintiff contended that the Captain of the Conflict wm 
a man of great experience, and ought to have made himself acquainted with 
the qualifications of the Banshee before engaging her. If he had not done so, 
he must take the consequences. In any case the plaintiff was entitled to 
a quantum meruit for towage as^far as Diamond Harbour, up to which point it 
was allowed on all sides that the Banshee could proceed without danger. 

Mr, Hyde for the defendant referred to the case of Cutter vs. Powell^ 
6 T. R., p. 330, and urged that the contract was a whole and entire contract 
to tow the Conflict from the Sandheads to Calcutta, and that nothing 
could be recovered upon the document. The tug, moreover, at the 
time of making the agreement, was incapable of performing what she had 
undertaken. If, however, the Court should be of opinion that anything 
could be recovered by way of indemnifi.cation for work done, independently 
of the agreement, the sum of Rs. 100, which had been already offered, would 
be amply sufficient, that sum being the difference between the Rs. 1,100 
originally agreed upon and the Rs. 1,000 which the Captain of the Conflict 
had been forced to pay in consequence of the inefficiency of the tug. 
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Mr. JuUice Wells:— 1:\\\% is an action brought to recover Rs. i,ioo upon 
a promissory note for hire of the Banshee from sea to Calcutta. The substan* 
tial issue is, whether, under the document annexed to the plaint, the plaintiff 
is entitled to recover the sum Rs. i,ioo or any part thereof. Plaintiff^s case 
is that a ship was seen about five miles from the outer floating light. The 
Banshee was then the only tug in the market. It does not appear from 
the evidence of the Captain that he made enquiry as to the power of the 
Banshee, but he ha:d a right to suppose that a steamer offering herself was 
a proper vessel to tow him. According to the terms of the agreement, 
the Captain of the tug undertook to tow the vessel up to Calcutta. The first 
question is, whether the tug possessed sufficient power to tow the Conflict 
to Calcutta ? Every witness, except one, has admitted that the steamer did not 
possess sufficient power. One of the plaintiff's own witnesses, Mr. Bensley, 
says : *' I would not have taken the ship in tow of the Banshee over the 
James and Mary on that day." Mr. Dunbar, another witness called by the 
plaintiff, says that "there would have been risk in taking the Conflict up 
in tow of the Banshee*' I do not believe that there is a single pilot in 
Calcutta wh3 would have taken the vessel in tow of the Banshee up to 
Calcutta. All the witnesses called by the defendant depose to the danger of 
so doing, and even the mate of the lug stated that there was risk. We have, 
therefore, all one-sided evidence to the effect that it would have been a 
dangerous thing to have allowed the Conflict to be towed to Calcutta by the 
Banshee, I am therefore of opinion that the Captain of the Banshee undertook 
to do that which he could not perform, and that the agreement falls to the 
ground in toto. Had the case rested here, I should have given a verdict unhesi- 
tatingly for the defendant; but there is another thing to look at. The Captain 
of the Conflict^ instead of dismissing the tug, remained in tow of her as far as 
Saugor. If he h^d dismissed her at once, as soon as the pilot told him that she 
was unfit to tow the Conflict, I would not have granted a single farthing. 
But this was not the case. The Captain of the Conflict chose to proceed in 
tow of the Banshee as far as Saugor Roads. I think, therefore, that I cannot 
do otherwise than grant a proportionate sum to the proprietor of the tug. 
The distance from where the Conflict was picked up to Saugor Roads is about 
two- fifths of the whole distance to Calcutta, and I therefore give a verdict 
for the plaintiff of Rs. 440. As there have been faults on both sides, both 
parties will pay their own costs. 

Decree accordingly. 
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{Before the Hon'ble Sir Barnes Peacock.KL, and the Hon' hie Mr. Justice Morgan.^ 

KiSSORYMOHUN RoY VS, RaJNARAIN SkN. 



Two notes are stolen from A^ which B (not a bonS, fide holder for valuable 
consideration) tenders to C in payment for certain articles. C, not knowing 
By refuses to deal with him y whereupon B brings D, who is known to C, and the 
purchase is made by him. Held that the part which D performed in the trans* 
action amounted to a " conversion of the notes to his own use,'* and that he is 
liable to A. 

Mr. Bell and Mr. Doyne for the appellant. 

The Respondent was unrepresented. 

In this case, which was an appeal from a decision of Mr. Justices Wells, 
it appeared that two notes of Rs. 1,000 each had been stolen from ihe plaintiff, 
and subsequently presented by a certain Bengalee in part-payment for some 
gold leaf which he wished to purchase. The vendor of gold leaf, not being 
acquainted with him, refused to have any dealings with him, whereupon the 
Bengalee brought a friend, who was known to the vendor of gold leaf, and 
sought to cany on negotiations through him. To this the vendor consented| 
and the friend, since made defendant, bought the gold leaf, and tendered 
the notes, which were duly accepted. The notes having been traced into the 
hands of the gold-leaf merchant, an action was brought by Kissorymobun 
Roy, the parly from whom they had been stolen, against Rajnarain Sen, 
the party who paid them to tl^e gold-leaf merchant. On the occasion of 
the first trial, two issues were raised — namely, first, as to '* whether the notes 
were or were not stolen ; " and, secondly, " whether or not the defendant 
converted them to his own use." The first of these issues was decided 
in the affirmative, and the second in the negative; it being held that the 
part which the defendant discharged in the transaction did not amount to a 
conversion in law. Upon this issue the question now came on for discussion 
in appeal. 

The Chief Justice .—When first I came into Court this morning I was 
of opinion that the learned Judge who decided this case in the first in- 
stance had come to a correct conclusion, but after hearing the arguments, and 
examining the cases adduced by Counsel, I have changed my mind. The 
doctrine of conversion, so far as regards this question, is laid down in Mr. 
Justice Buller's Nisi Prius, p. 33 (a), and well illustrated by the cases of 
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PerktHs'ys. Smith{i Wilson, p. 328)&Ptfr>^<frvs.Ga«//«(2Strange,p,8i3).Thcre 
is also another case, namely Stephens vs.Hlwaii, 4 M & S, p. 259, which was not 
cited in the argument, but which is strongly in favour of the plaintiff. Now, in 
this case we cannot enter into the relationship between the Bengalee and the de- 
fendant. It is sufficient that the defendant became indebted to the gold-leaf mer- 
chant, and discharged his debt with the notes; and I am of opinion that he con- 
verted these notes to his own use when he discharged his debt. We think there- 
fore that the learned Judge who tried this case came to an erroneous conclu- 
sion. I must say that if I had been trying the case, without the references 
which have been so fully made, I should have arrived at the same result. No 
issue was raised at the first trial as to '* whether or not the Bengalee had 
taken the note bond fide for valuable consideration;'' and we do not therefore 
think it necessary to send the case back for the purpose of ascertaining 
whether the Bengalee did or did not have an actual property in the notes. 
The learned Judge in the first instance decided the first issue, m., " that the notes 
were stolen;'' and we have now decided the second issue, viz y '' that the 
defendant converted them to his own use." As no other issue was raised, we 
are entitled to assume that the Bengalee could not have proved that he was 
hond fide entitled to the notes. We therefore reverse the decision of the 
lower Court, and decree that defendant pay to the plaintiff the value of 
the notes, with interest at 6 per cent, from the date of the commencement 
of the suit. 

Decree reversed accordingly^ 



Vice- Admiralty Jurisdiction. 
{Se/ore the Hon'hle Mr. Justice Morgan,) . 
William Philip Collom and others vs. The Ship " Chowringheb " 

' Measure of Remuneration for Salvage Services. 

This was a suit to recover Rs. 20,000 for salvage services rendered to 
the Chowringhee by the promovents on the 14th and 15th of July 1863. 

The Advocate-General and Mr, Woodroffe for the promovents. 

. Mr. Eglinton and Mr. Newmarch for the impugnants. 

In this case it appeared that Mr. Collom, Captain of the Phoenix 
lug belonging to the Calcutta Steam Tug Association, observed the Chouh 
ringhee on the ground off Saugor Roads. The Chowringhee made signals of 
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distress ; and Mr. Collom having taken the Kenyon, of which he was then in 
tow, to a safe anchorage, went to her assistance. His efforts to drag her off 
the first evening resulted in the loss of a hawser, but the next morning the 
attempt was renewed with success. The Chowringhee was then towed up 
by the Phanix as far as Mud Point, where she discharged the tug, and 
proceeded up to Calcutta in charge of her pilot. The owner of the Phanix 
demanded Rs. jo,ooo salvage money, and Rs. 3,500 were offered by the 
Chowringhee. This offer was declined, and the result was the present 
action. 

Mr. Eglinton for the impugnants : — No doubt in cases of salvage the 
Courts are inclined to take a liberal view with reference to the salvors' 
claims, but at the same time each case must be decided with reference to it3 
own merits. Here, as usual, the evidence is contradictory, and in such 
cases the Court will consider with whom the onus of proof lies. (The. 
Nymph, Evans Dig. 1862.) The tender had been refused, and it rested 
with the steamer to prove it inadequate. The ingredients of salvage services 
were well laid down by Sir John Nicoll in the Salacia, 2 Hag. Ad. Rep. 
262. The facts proved, even on the promovent's case, , did not come within 
that definition, and the assistance afforded by the Phcenix amounted to a 
meritorious towage only, for which Rs. 2,000, part of the Rs. 3,500 tendered, 
formed a sufficient remuneration. Until the return of the Phcenix to Cal- 
cutta, all parties had treated the service as towage ; and it was clear that there 
had been no particular enterprize by the steamer. She had been signalled 
by the Chowringhee to take her off ; and since the latter was aground, the pilot 
in charge of the Kenyon, then being towed by the Phoenix, was bound by 
tbe rules of the service to send the steamer to her assistance. Neither was 
the weather tempestuous nor the ship in any sort of distress. It was 
true she had taken the ground, but the evidence showed she remained 
upright on a mud bottom at the end of the fiat, and in the then state of 
the weather might have so remained for days without injury to herself, as in 
fact had happened with other vessels which had grounded on the same 
spot. True, bad weather might have come on, but what the Court had to 
consider was the degree of impending danger at the time of rescue; and 
contingencies which might possibly have arisen could not properly be con- 
sidered in estimating the amount of the salvage reward. The logs and 
other documents written at the time, and before the parties had any idea of 
litigation, all showed that the position of the ship was in no way critical. It 
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had been suggested that the Ckowringhee was amongst breakers. The 
evidence, however, showed nothing but a ground swell extended beyond 
Middleton Point; and if the state of the river had been as represented, 
clearly the passing of the hawsers and other communication in small boats 
between the tug and the ship could not have been effected as they had. As 
regards the degree of labour and skill displayed by. the Pha^iix, the former 
resolved itself into the ineffectual effort on the evening of the 14th, terminat- 
ed by the hawser breaking— a result owing apparently to her own laches, and 
the twenty minutes' towage on the morning of the 1 5th, which ended in the ship 
getting off. The tug remained near the ship all night, but that passive service 
was covered by the sum tendered. As to skill there had been none; for it 
appeared probable that but for the breaking of this hawser the ship would 
have got off on the evening of the 14th. The lug had never been in danger. 
At no time had she ventured above a few feet from the channel, and then 
with her anchor down, and had never less than three feet of clear water 
under her. A good deal had been said of the value of the ship and cargo, 
and no doubt they were worth upwards of two lakhs of rupees. The value, 
however, did not form the sole test as to the amount of salvage. The 
proportion of salvage given was greater when the value of the ship's cargo 
was small than where it was large (the J, Dixon, Evans Dig. i86o, p. 223); 
and the Court did not recognize the rule of proportion as imperative, but 
looked to the whole facts of each particular case. (The Sdlacia, 2 Hag. Ad. 
Rep. 263.) Upon the whole this was a case of trivial merit, for which Rupees 
2,000 was sufficient reward ; the balance of the Rupees 3,500 tendered being in 
respect of the detention of the steamer and her loss of cable. It would 
be proved that the ship could in any case l^ve been got off on the 15th 
without the aid of the steamer by using, the bower anchor. Under all the 
circumstances this suit should be dismissed. 

The Advocate- General, in reply : — The simple question at issue is whether 
this service is one of salvage or ordinary towage. It has been called by the 
impugnants a slightly meritorious towage. In this case it never can be consi- 
dered as having been a mere towage service, nor was it ever considered such 
by them until they came into Court to-day. The Captain of the Ckowringhee 
states that he merely went on board the tug to find out the sum required to 
tow them off; that is clearly inconsistent with the pilot, who states that he 
told him to make a bargain., lest a salvage claim should be advanced, The 
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tag was takiDg out another vessel, and it cannot be supposed she would abaii* 
don that and go to the assistance of another for a mere towage remuneration. 
Moreover, of the miserable sum of Rs, 3,500 offered, the impagnanto have 
themselves estimated Rs. 2,000 as due on the salvage. The question^ there* 
fore, is by their own conduct, apart from the general evidence, reduced to one 
of the amount of salvage. In the case of the Fort George lately decided in 
this Court there was not the slightest danger to the salving vessel Colotnba^ 
Risk and hazard to the salvors, though often one of the ingredients in a 
salvage claim, are not essential ingredients in a case of salvage. In Mand^ 
and Pollock, page 419, salvage is defined to be "the compensation allowed to 
persons by whose assistance a ship or boat, or the cargo of a ship, or the 
lives of the persons belonging to her, are saved from danger or loss in cases of 
shipwreck, capture, or the like." It was also laid down in the case of the Galaiea, 
4 yur. 1064, that a service which originally commenced as a mere towage 
service inay, if new circumstances arise,, become a salvage service. In the 
case of the Fort George the Regulations of the Board of Trade are 
referred to, which intimate that steam vessels rendering salvage services 
should be. favourably regarded. It has been said that if this and that had 
been done, she would have got off, but nothing is easier to speak to than the 
success of a manoeuvre which has not been tried. If it had not been for 
the assistance of the steamer coming to the help of the Chowringhee^ she 
must have inevitably foundered ; and the reward that ought to be given to 
the promovents in a case like this ought to be most liberal, having regard 
to the admitted value of the ship, cargo (^23,000), and the extreme peril 
she was in when rescued by the ^id readily afforded by the steamer. It had 
been treated as if the service in the morning and that of the previous day 
were distinct and separable, and that the former only being effective, nothing 
was to be considered regarding the latter. But in the case of the 
Philanemic, which was decided a few years ago in this Court, one-eighth of 
a small value was awarded for a less meritorious service performed by a steam 
tug. Here the damage sustained by the tug amounted to Rs. 1,300, which 
being deducted, the present claim would be less than one-twelfth of the value^ 
There had never been any equivocation on the part of the tug as to a salvage 
claim being advanced, or tending to make the other party believe it should 
be treated as a towage service. In the case of the Dream^ there was a 
suggestion of bad faith in this respect, and the Court found there was 
mu9h reserve in making the contract. Even there the Court, though unwiU* 

Hy. Vol. 1.-55. 
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ing td assist the promovents, awarded two per cent At that rate even the 
tender is wholly insufficient. But considering the facts of this case, and 
the great value of the ship and cargo saved from absolute loss, although 
there had been probably no great risk to the salvors (which was not a neces- 
sary ingredient), the promovents' services are not to be measured by the 
actual work, but are entitled to a very liberal reward. The sum claimed 
was, on the authorities, not exorbitant. The Captain of the ship had been 
willing originally to leave the decision to the arbitration of Messrs. Grordon 
Stiiart & Co., but now that danger was over a prudent and parsimonious 
spirit had Induced the agent of the ship to endeavour to cut down the reward 
to the mere value of the labour expended. 

Mr. Jusiict Morgan : — The facts of this case are reasonably certain ; 
and, applying the principles which determine salvage awards as laid down 
by Sir John NicoU to the facts proved, I think the services rendered must 
be considered as salvage. Whether, however, those services are of that 
highly meritorious class which will induce the Court to give a large award 
Is another question. Referring to the salvage definition of Sir John Nicoll, 
there is, upon the evidence, no reason to suppose danger or risk to the life 
of any party engaged in this transaction. Neither do I find any par- 
ticular amount of enterprise to have been exhibited. Probably the master 
(A the Phcenix was anxious to engage in what proved to be a profitable 
undertaking, and he proceeded as soon as he could to the Chowringhee. With 
regard to skill, it seems likely that the Phoenix would have succeeded in 
getting the ship off on the evening of the •nth but for the hawser break- 
ing — an accident which seems to have resulted from the steamer putting 
on steam before the state of the tide properly allowed of it. Then, as to 
any risk which the steamer may have been put to. At one stage of the 
case I thought the tug had been in considerable danger. But it appears, 
under the circumstances of the steamer's position, and having her steam up, 
that the danger to her must have been but small. If necessary, her hawsers 
could have been cut, and use made of her engines to keep off t^e bank. 
Even in the squall, therefore, I think the steamer was not subjected to any 
risk. Tried, therefore, by the various tests I have referred to, the services 
rendered were certainly not of a highly meritorious nature. The value 
is, no doubt, an important element in considering the amount of salvage to be 
awarded, and here it is considerable. But the whole case must be looked to. 
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The remaining point is one upon which I have felt some difficulty 
— that is, the position of the ship: whether she was actaallj in con- 
siderable, or any peril. The evidence upon this part of the case is con- 
flicting. My deduction from the evidence of Mr. Phipson, the pilot. <m 
board the Chowrittghee^ is, that the vessel was on the 14th in a very critical 
position ; and whatever her master may now state as to his ability to get her 
of! with the aid of steam, by getting out her bower anchor, it is quite clear 
that up to the time when she was actually taken of! on the 15th no actual 
attempt to do so had ever been made by the parties on board. They seem to 
have contented themselves by signalling for assistance ; and the terms of the 
signal itself, **Will you tow us of!?" seem to imply that the parties on board 
the Chowringhee intended to ask for something more than mere towage 
service. The after acts of the parties on both sides seem to corroborate this 
view. With regard to the duration of the promovents* efforts, they must 
not be confined to the twenty minutes which it took to get the ship ofiE on 
the 15th; but her unsuccessful efforts in the evening of the 14th, her at- 
tendance during the night, and in the early morning, and her towage to Mud 
Point, where she finally parted with the Chowringhee, must be considered. 
Upon the whole, I am of opinion that the services rendered were salvage 
services, but wanting in many of the ingredients which render such services 
unusually meritorious. The amount claimed by the salvors, Rs. 20,000, 
is certainly exaggerated. On the other hand, the amount tendered seems to 
me inadequate. I think that having regard to the fact that the ship 
was in great danger, and having regard also to the value Of the vessel and 
cargo, the sum of Rs. 6,ooo is a fair amount to award for salvage. Tht 
tender having been insutficientf the Admiralty rule will prevail, and the 
impugnants must pay the costs. 

Decree accordingly. 



Jannsen and others w. Dundas And othiki. 

A Commission for the examination 0/ witnesses will be issued, even though 
the cause is enterd upon the Peremptory Board oj the day, if the issuing effuch 
Commission is not calculated to prejudice the defendants or to subject ihem to 
loss or inconvenience. 

Mr. Bell for the plaintiffs applied for a Commission to Ceylon for the 
examination of witnesses regarding the loss of the Nom Scotia and the 
8tate of the cargo saved. 
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Mr. Paul for the defendants showed caase, contending that the ap- 
plication ought to have been made earlier. It had been the practice of the 
Ccmrt not to grant such applications on the day on which the cause was 
peremptorily fixed. That defendants were in many cases anxious, and hi 
this present case were very desirous, to have the case determined with- 
out farther delay. 

Mr. Justici Wells said he thought it would be a denial of justice to 
say that a Commission should not issue. The question to be asked was. 
" Would the defendants suffer by it ? " In this case the action was against 
an Insurance Company, and no one would suffer in character by the de- 
lay. He was of opinion that the granting of the Commission was not calcu- 
lated either to prejudice the defendants or to subject them to any loss or 
inconvenience ; and that, although the application was made on the day of 
the cause being on the Peremptory Board, it was a matter for the discretion 
of the Court to grant a Commission to examine witnesses. No sufficient cause 
had been shewn, and the Commission would issue on the payment of the 
costs of the day and of the costs incurred by the postponement of the trial. 

Commission issued accordingly. 



Hugh, Balfour & Co. vs. Edward Dunoar, Kilburn & Co. 

« 

Colourable imitation of trade^marks-^ Absence of fraudulent intention — /«- 
junction granted. 

' This was a suit for an injunction to restrain the defendants from using 
trade-marks or tickets being colourable imitations of the trade-marks of the 
plaintiffs. 

Mr. Hyde appeared for the plaintiffs, 

r 

Mr. Graham appeared for the defendants. 

In this case it appeared from the affidavits that the plaintiffs, extensive 
manufacturers in Manchester, have been for the last ten years in the habit of 
exporthig for sale to, and selling in, Calcutta Turkey red dyed piece-goods 
marked with a peculiar trade-mark which they have had in use for the last 
iorty years* The trade-marks so employed consist of a crane in gold upon a 
giten ground with the words '* Hugh, Balfour and Co. " printed over, and the 
word " Manchester " underneath, in the English language. A few months ago 
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it came to the knowledge of the plaintiffs' agents, Messrs. Gladstone, Wyllie 
and Co., that the defendants had imported for sale, and were selling in the 
Calcutta market, goods of a similar kind, but of an inferior quality, bearing a 
trade- mark which is a colourable imitation of that used by the plaintiffs. 
The only material difference between the two marks was in the words used. 
Messrs. Ktlbum and Co. consented to receive no more goods bearing a similar 
mark, but declined to forego the sale of the stock in hand. Hence the present 
action, the object of which was to obtain a perpetual injunction against the 
sale. 

Mr. Graham^ on behalf of the defendants, referred to the case of Burgess 
vs.Burgess, 22 L. J., p. 675,and contended that no injunction ought to be granted, 
inasmuch as the defendants acted unwittingly and without any intention of 
defrauding the plaintiffs. Their affidavit shewed that they were not aware of 
the facts till a month before the plaint was filed. They had already consented 
to receive no more goods with the ticket objected to, and the plaintiffs had no 
right to ask for more. 

Mr. Hyde for the plaintiffs urged, in reply, that the case of Millingion and 
FoXy 3 Mylne and Cr., p. 33, distinctly shewed that an injunction would be granted 
where there was no .intention on the part of the offending party to defend. In 
this case no intention to mislead on the part of Messrs. Kilburn and Co. was 
alleged by the plaintiffs, but that circumstance did not in any way affect the 
plaintiffs' right to the injunction prayed for. 

Mr, Justice Wells : — It appears from the affidavit on behalf of the plaintiffs 
that Messrs Gladstone, Wyllie and Co. have acted for some years as agents of 
Hugh, Balfour and Co., who have been in the habit of consigning to them 
certain Turkey red dyed goods bearing a peculiar ticket. These tickets have 
become well known in the market, and are called by the natives Hargellah 
tickets. The defendants have for some months past been importing and 
exposing for sale, and selling in Calcutta, Turkey red dyed goods of an inferior 
quality, bearing a trade-mark which is a colourable imitation of the trade-mark 
of the plaintiffs. It must not be supposed that cases in this country are 
always to be decided on the same principle as those in England. Allowance 
must be made for difference of circumstances, The point which we have to 
consider here is not whether the resemblance in the tickets is sufficiently 
strong to mislead Europeans, but whether it is great enough to enable If ative 
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dealers to pass o£E the one ticket for the other. Mr. Kilburn in his afiSdavit 
calls this a pelican ticket, while the other is a crane ticket. Setting saide the 
similarity of the birds themselveSi their position is the same, their colour is 
the same, and the ground upon which they rest is the same. The only mate* 
rial difference is in the words, and these, Natives, unacquainted with the 
English language, would be unable to distinguish. I have no doubt what- 
ever as to the one being a counterfeit of the other. I wish to state particu- 
larly that I do not for a moment attribute any intention to mislead on the part 
of Messrs. Kilburn and Co. Their affidavit clearly states that they were 
unaware^^of the fact till a month ago. With regard to the conduct of Messrs. 
Stirling and Co. of Glasgow, who consigned the goods to Messrs. Kilburn 
and Co., it is not very creditable. They appear to have committed an act of 
piracy, and to have palmed oS a large quantity of their goods upon Messrs. 
Kilburn and Co. in an unjustifiable way. With respect to the arguments of 
Counsel, Mr* Hyde, who represents the plaintiffs, relied upon Millington and Fox^ 
3 Myl. and Cr., p. 33. In this case it is distinctly laid down that it is not necessary 
to show fraud. This principle has never been impeached ; and the case oi Bur- 
gess and BurgesSj 22 L. J., p. 675, cited by Mr. Graham, so far from supporting 
that case of the defendants, rather upholds the view taken by the plaintiffs, for 
Lord Justice Turner expressly adopts the principles laid down in Millingtm 
and Fox, In the case^of Cro/t vs. Day^ 7 Beav., p. 84, Lord Langdale says that 
a man has no right to sell goods under forms and symbols of such a nature 
and character as will induce the public to believe that he is selling the goods 
which are manufactured at the manufactory of another person. In Holloway 
vs. Holloway^ 1 3 Beav. 299, the Master of the Rolls laid down the same principle. 
I am therefore of opinion that the plaintiff h&s distinctly made out his case, 
l^ld that he is entitled to the injunction which he ask^. 

PifpMtual injunction granted with costs. 



SlItHURCHtJNt) AND ANOTHER VS. SoORtNtiMULL AND ANOTHER. 

The High Courts under Letters Patent, section 12, has jurisdiction in 
ail cases where the amount claimed is over Rs. loo, whatever may be the amounf 
received. Persons improperly bringing suits in the High Court which fall within 
the jurisdiction of the Small Cause Courts may be mulcted not only in their own 
costs, but also in those of the defendant. 
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This w^s ft suit to recover Rs. 843-12-0 for damages from the defendants, 
who had failed to fulfil their contract to supply the plaintiffs with 10 bales of 
grey longcloth, each to contain 60 pieces, at five rupees four annas and nine 
pies per piece. 

Mr. Justice Wills said that the plaintiffs had, owing to the evidence 
adduced by them being defective, failed to prove that they had sustained dam- 
ages to a larger amount than Rs. 75, and that he was prepared to give a ver«- 
dict for that amount with costs ; but before doing so he would take time to 
consider whether, with reference to the amount of the verdict, the Court had, 
under section 12 of the Letters Patent, jurisdiction to entertain the case. 

On the following day accordingly His Lordship delivered judgment. 

Mr. Justice Wells: — In this case as the plaintiffs failed to prove that they 
had sustained damages to a larger amount than Rs. 75, 1 reserved the question 
whether the High Court had jurisdiction to entertain the case. The question turns 
upon the construction to be put upon the exceptive clause of section 12 of the 
Letters Patent: "Except that it shall not have such original jurisdiction in 
cases falling within the jurisdiction of the Small Cause Court at Calcutta in 
which the debt, or damage, or value of the property sued for does not 
exceed one hundred rupees." The words, " sued for," clearly indicate what 
was intended, vix.y to give this Coart jurisdiction in all cases in which the 
amount claimed is over Rs. 100. It was not intended to restrict the jurisdic- 
tion of this Court to cases in which the amount recovered, whatever might 
be the amount claimed, is ov4r Rs. 100. If such had been the intention, 
the Court would in many cases have been in this anomalous position: it 
would have had full jurisdiction over the case from its inception up to the 
very moment of giving judgment, and would then find that the condusipn at 
which it had arrived had the effect of depriving it of jurisdiction. I hold, with 
the concurrence of the Chief Justice, that I have jurisdiction in this case ; 
and I therefore give the verdict which I originally intended to give, viz,^ for 
Rs. 75 with costs. 

No doubt the effect of this decision will be to enable the plaintiff in every 
case to claim such an amount as will give this Court jurisdiction, so that a 
case which ought properly to be brought in the Small Cause Court might be 
brought here. But it is not likely that a plaintiff who does not expect to 
recover so much as Rs. 500 will willingly incur the expense of coming into 
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this Goart, when he can obtain a judgment as speedily and with less expense 
in the Small Cause Court. But if in any case he should be tempted to do so 
for any improper purpose, such as vexing or harassing the defendant^ and 
should fail to show that he has acted bond fide in claiming more than he has 
recovered, the Court has the power, under section 187 of Act VIII. of 1859, 
of pmiishing the plaintiff, not only by depriving him of his own costs, but 
also by making him pay the whole or some portion of the defendant's costs. 
The evil, therefore, if it should arise, will find a remedy of the most effectual 
kind when the question of costs comes to be considered. 



L. Carmichael vs. Brojonauth Mullick & Rajkissen Dutt, 

A payer for honour ^ though entitled to the same remedies upon the hill as the 
party for whom payment was made, is not entitled to bring a suit in his own name, 
^d on his own behalf for the value of the goods for which the bill was drawn. 

Advocate-General for the plaintiff. 

Ex. parte against the defendants. 

The Advocate- General applied to have the name of the first defendant struck 
out txi payment of costs, and that he might be allowed to proceed with the case 
against the other defendant. 

Mr. Justice Morgan: — Plaintiff sues to recover a sum of 10,365 rupees, 
being the amount of two bills 6f exchange drawn in London by David Low, 
and accepted by the defendant Brojonauth Mullick. The plaint alleges 
that the Oriental Bank, the holder of the bilU;, duly presented them for pay- 
ment ; that the said defendant did not pay, and that the plaintiff afterwards, 
upon protest, paid the" bills for the honour of the drawer. It is further alleged 
in the plaint that the bills were in fact drawn by Low on Brojonauth Mullick, 
on behalf of himself (Brojonauth Mullick) and the other defendant, as partners 
in trade, in payment of goods supplied to the defendants as partners, and 
otherwise, on a consideration of which the defendants jointly had the benefit, 
and that the defendant Brojonauth Mullick accepted the bills on behalf of 
the partnership, although in his own name. 

The defendant Brojonauth Mullick has been adjudged insolvent ; and 
the issue of law now raised between the plaintiff and the defendant Rajkissen 
Putt is whether any legal cause of action is stated in the plaint against th^ 
last-named defendant, 
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One who pays a bill of exchange supra protest^ or for honour, has his 
action against the person for whom the payment was made, and against all 
others to whom that person conld have resorted for reimbtirsement. The 
plaintiff who paid for the honour of the drawer Low had a clear rig&t of suit 
against Brojonauth MuUick, the acceptor of the bills. Bat the bills being 
drawn on Brojonauth Mullick alone, and accepted by him in his own name, the 
drawer had no right of suit against the firm ; for it is a strict role that the 
name of the firm must be used ; otherwise an action cannot be maintained 
against the firm, even where, a partner having signed his own name ovijf the 
proceeds were in reality applied to partnership purposes (see the cases cited 
in Byles on Bills j p. 40.) It follows that on these bills the plaintiff cannot 
sue the firm or the defendant Rajkissen Dutt. 

The Advocate-General for the plaintiff contended that the rule by which 
a person who pays a bill of exchange for honour acquires the rights, and is 
entitled to the remedies of certain other parties, is extensive enough to author- 
ize the plaintiff to maintain a suit against the defendant Rajkissen Dutt for 
the value of the goods in respect of which ihe bills were drawn, in like man- 
ner as Low might have done. The form of the plaint is not adapted to any 
such claim on the part of the plaintiff ; but, assuming that this contention is 
open to him, and also that Low had a right to sue the defendant Rajkissen 
Dutt for the consideration of the bills, it appears to me that that right is 
vested in Low alone. I can find no authority to show that the rule of the 
Law Merchant, which confers certain remedies on the person who pays for 
honour, has ever been so far extended as to permit him to bring a suit in his 
own name, and on his own behUf, for the value of the goods for which the 
bills were drawn. The issue must be found against the plaintiff. 



Admiralty Jurisdiction. 
The " Garland " vs. The " Dragoon." 

In this case a collision had taken place at sea in the Bay of Bengal^ ^ffj^ggcr^ 
nath Pagoda^ between the Ship Garland and the Ship Dragoon, both be- 
longing to Hamburgh. The Captain of the Garland claimed Rupees 18,884 
damages: The owners of the Dragoon disputed the jurisdiction of the Court. 

Mr. Eglinton (Standing Counsel) and Mr. Wilkinson for the piomovents* 
Mr. Lowe and Mr. Woodroffe for the impugnants. 

Hy. Vol 1.-^30. 
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'f his was a salt promoted by the ship Garland against the Dragoon in res- 
pect of a collision which took place between them in the Bay of Bengal, off the 
Juggernaath Pkgoda, on the i8th of September last. Both ships were foreign 
vessels belonging to Hamburgh, and the question arose whether the Court had 
jurisdiction to entertain the suit. 

Mr, Eglmton on behalf of the promovents : — ^As to the jurisdiction of the 
High Court to try this case, I submit that it has the same power as was pos- 
sessed by the late Supreme Court in Admiralty and Vice-Admiralty cases. 
That the Supreme Court would have had jurisdiction must be admitted ; and 
the 31st section of the Charter establishing the High Court gives and em- 
powers it to exercise all such civil and maritime jurisdiction as was exercised 
by the Supreme Court as a Court of Admiralty, or by any Judge thereof as 
Commissary to the Vice-Admiralty Court. The 36tb section of the Charter 
of 1774 gives Admiralty jurisdiction to the Supreme Court with power to try 
and determine all causes, civil and maritime, within the limits therein speci- 
fied. The other side will no doubt contend that the operation of this section 
is confined by the aSth section to British subjects, and gives no power to 
the Court over foreigners. But there are numerous cases to show that the 
Courts of Admiralty at home have exercised jurisdiction over foreign vessels 
coming within the limits of their jurisdiction. The Johann Frederick (i W. 
Robinson's Reports, p. 36) is an authority. In that case a protest entered 
against the jurisdiction of the Admiralty Court in a case of collision, upon 
the ground that both vessels were the property of foreign owners, and that the 
collision occurred whilst they were in the j)rosecution of their respective 
voyages upon the high seas, was overruled. Further, the Vice-Admiralty 
Commission of July kSas, and also the 2 Will. IV., c. 51, section 6, clearly 
conferred jurisdiction upon the Supreme Court in cases like the present. By 
the 6th section of 2 Will. IV., c. 51, it is enacted that in all cases where 
a ship or vessel, or the master thereof, shall come within the local limits 
of any Vice-Admiralty Court, it shall be lawful for any person to commence 
proceedings in any of the cases (of which this is one) mentioned in the 
section in such Vice- Admiralty Court, notwithstanding the cause of action 
might have arisen out of the local limits of the Court, and to carry on the 
same in the same manner as if the cause of action had arisen within its limits ; 
and since the several powers exercised by the Supreme Court up to the period of 
its abolition were, by the Charter of the High Court, conferred upon the latter, 
the master of the Garland is entitled to have this suit heard and -determined 
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here; and it is submitted that the protest against the jurisdiction of the Court 
should be overruled. 

Mr. Woodroffe: — Whatever jurisdiction the High Court has in Ad- 
miralty and Vice- Admiralty cases, it derives from the 31st section Of the 
Charter, the words of which are " the said High Court of Judicature at Fort 
William in Bengal shall have and exercise all such civil and maritime 
jurisdiction as may now bei exercised by the said Supreme Court as a Court 
of Admiralty, or by any Judge of the said Court as Commissary to the 
Vice-Admiralty Court, and also such jurisdiction for the trial and adjudication 
of prize causes and other maritime questions arising in India as is now vested 
|n any Commissioner or Commissioners appointed by Us, or Our predecessor^, 
under the powers given by an Act passed in the Session of Parliament, held 
in the 39th and 40th years of the reign of His late Majesty George III. for 
establishing/' &c. Under this section, therefore, I contend it is only 
empowered to try causes that arise in India, and it cannot assume a jurisdic- 
tion over matters which have not arisen here. That this was the intention 
of the Legislature would appear from the whole scope*of the Charter. The 
39 and 40 George IIL, c. 39, empowered His Majesty, his heirs, or successors^ 
to issue a Commission from bis High Court of Admiralty in England lor the 
trial and adjudication of prize and other maritime questions arising in India. 
The words ^Mn India" will be seen by reference to the s6th section of 
the old Charter to mean questions arising /' in, upon, or by the sea 0^ 
public rivers, or ports, creeks, harbours, and places overflowed within the ebbing 
or flowing of the sea, and high watermark within, throughout, and about 
the said three provinces, countjies, or districts of Bengal, Behar, and Orissa, 
and all the said territories or islands adjacent thereto, and dependent thereupon/' 
&c. Therefore the extent of the jurisdiction under 4hat Charter only ex- 
tends to acts done on the seas between high and low watermarks. 

The Court: — ^What words in the Charter confine the jurisdiction between 
high and low watermarks ? 

Mr. Woodroffe : — ^The words " in, upon, or by the sea, &c., or places 
overflowed within the ebbing and flowing of the sea. '' This is more plainly 
seen to be the limit of jurisdiction by the words used in the Vice-Admiralty 
Commission of July 1822. These words are, I contend, equivalent to the 
words ''in India" used in the Charter of the High Court, and the present 
^ase is therefore not legally cognizable by it^ 
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The case of the Johann Frederick relied apon by the other side is distin- 
guishable from the present. There the collision took place within British 
waters, and the owners of the Delos and the Johann Frederick were both 
foreigners and of different nations ; and for the Court to refuse to exer- 
cise jurisdiction in such a case would amount to a denial of justice, since 
the injured parties then would have to wait until the vessel which had done the 
injury returned to its own country — an event which might never occur, and if 
she did, they might have to follow her to the most distant part of the globe. 
But in this case, besides the fact of the injury having been done some twenty- 
five miles qS land in the Bay of Bengal, and not in India, both vessels belong 
to owners of the same country, and there will be no hardship or denial of 
justice, since each will return to the same port where they can have their case 
adjudicated upon in their own Courts. All the circumstances in the case of the 
Johann Frederick must co-exist to give jurisdiction to our Courts; it cannot 
^therefore be regarded as an authority to govern the present case. I submit 
therefore, both upon the construction of the Charter, and upon the fact of the 
vessels being owned* by foreigners of the same country, this Court has no 
jurisdiction. 

Counsel for the promovents were not called on to reply. 

Mr* Justice Levinge: — I am clear the Court on the Vice-Admiralty side 
has jurisdiction in this case. The 31st Charter of the High Court gives that 
jurisdiction ; and, sitting heie as a Judge of that Court, I have the same power 
as the Chief Justice, as Commissary of the Vice Admiralty Court, formerly 
possessed. I do not consider the section bears the construction contended 
for by Mr. Woodroffe. The jurisdiction is tlte same as that of the Admiralty 
Court in ]£ngland. In deciding the question of jurisdiction, it is necessary 
to refer to the old Charter of the Supreme Court, which bore mostly, if not 
entirely, on the Admiralty jurisdiction, and did not touch the Vice-Admi- 
ralty jurisdiction ; therefore it is not no^ necessary to determine the meaning 
of the words "high and low water." If the law stood only on that Charter, 
the 28th section would have the effect of confining the jurisdiction to British 
subjects-^^ view which is corroborated by the 1 56th section of the 33rd of 
George III., cap. 52, which probably does not extend the civil side of the 
Vice- Admiralty Court, but enlarges the jurisdiction in criminal trespasses and 
maritime causes. As to the meaning of the term "maritime causes" it is not 
necessary for me here to consider. The 39 and 40 George IIL, c. 79, did 
not direct a Commission to issue, and I have not been referred to any Act 
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whicli did. The section in that Act refers to Commissioners in *' prise causes 
^Ad other maritime questions arising in India/' ani this it is which is referred 
to in the ^ist section of the Charter of the High Court. Tne Vice-Admiralty . 
Commission was issued on the 19th July 1822, and I apprehend it it impos* 
sible to find larger words conferring authority and jurisdiction on any Court, 
than those used in the Commission, more especialiy in the latter portion of 
it, where the words used are '' with cognizance and jurisdiction of all other 
causes whatsoever, civil and maritime, which relate to the sea, or which in any 
manner or way respect or concern the sea, or passage over the sam«, or 
naval or maritime voyages performed, or to be performed, or the maritime 
jurisdiction aforesaid, with power also to proceed in the ^me according 
to the civil and maritime laws and customs of our said Court of Admiralty," 
&c. It is impossible to imagine larger powers ; but to clear up all doubts as 
to the extent of the jurisdiction of Colonial Vice- Admiralty Courts, the 
2 Will. IV., c. 51, was passed, and the 6th section declared that "where a 
ship or vessel, or masters thereof, should come within the local limits of any 
such Court, it should be lawful for any person to commence proceedings in 
any of the suits therein mentioned, namely, for seamen's wages, pilotage, 
bottomry, damage to a ship by collision, &c., notwithstanding the cause of 
action might have arisen out of the local limits of such Court." Under that 
statute I am of opinion that this Court has jurisdiction to try the maritime 
causes of any ships, whether foreign or British, wherever the cause of action 
may have accrued, provided the ships comi within the jurisdiction of this Court* 
In this view I am justified by the decisioas of the Courts in the cases of the 
Johann Frederick (i W. Rob., p. 35), Cope v. Doheriy (4 K. and J., p. 367), 
the Wild Ranger and the Z?/a«a,^oth reported in 32 Law J., N. S., Ad. Ca.,p.49, 
p. 57. In the two former cases the vessels belonged to foreign owners, and in Copt 
vs. Doherty they were both American vessels. The collision did not take place 
within the local limits of the Court; yet the jurisdiction was upheld by both 
the learned Judges who tried the cases. In the Wild Ranger the question of 
jurisdiction was not doubted. There is no limitation of- jurisdiction in 
favour of foreign vessels for damage sustained on the high seas, and the Court 
will exercise jurisdiction whenever they come within its limits. The case of 
the Diana quoted by Mr. Woodroffe is very much in favour of the jurisdiction. 
In that case a collision occurred between two British vessels in Dutch waters 
and the Court held that it had jurisdiction. The accident occurring within 
three miles of the coast has nothing to do with the question. (See the case 
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of the Saxima, 31 Law Jour., N. S., Ad. Cas., p. soi.) I am of opinion that 
whether this accident happened in the middle of the Bay of Bengal or with- 
in three miles of the coast is immaterial ; for if ths vessels afterwards came 
within the local limits of the jarisdiction of the Court, they became liable 
to it. It would be a very oppressive rale, indeed, to exclude foreigners from 
prosecuting these claims in our Courts, and oblige them to take proceedings 
in personam ; so where there is a Court competent to exercise jurisdiction it 
will do so ; nor is there any hardship in this, for the British law is not enforced 
on foreigners : they only become subject to the Lex fori and not to the Iax loci. 
(See de la Vega vs. Vianna, i. Bar. & Ad. sSs.) I therefore rule that this 
Court has jurisdiction, and I shall proceed to try the case. 






? 
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Bhotrubchundkr Doss and Sruxutt BcMULMONKf Dosskk 

vs. 
Madhubcbundkr Parauanic and others. 

A Hindoo woman may at all times sue either alone or jointly wttk her husband. 

I he Court has power to strike out 0/ a plaint parties improperly intra* 
duced. 

Mr. Reed Iqt plaintiffs. 

Advocate'Cfeneral, Mr, Eglinton, and Mr, Lowe for defendants. 

This was an action brought by the plaintiffs, husband and wife, against the 
defendants for an alleged assault upon the wife. 

On the part of the defendants it was contended that, independently of the 
merils of the case, the suit ought to be dismissed, inasmuch as the husband 
was wrongly joined with the wife, who, being a Hindoo woman, ought to have 
sued singly. 

Mr. Justice Leoinge said that two points were raised in this case — namely, 
(i) whether in an action for assault upon a Hindoo wife it is impn^r to 
join the husband as plaintiff ; and (3) whether it is competent to the Court, 
at the hearing of a cause, to strike out of the plaint the names of parties im- 
properly introduced. He had considered the matter carefully, and was Of 
opinion that there was really nothing in either objection. It was perfectly 
true that a Hindoo wife had an undoubted right to bring an action alone, and 
to recover damages. That position was expressly recognised in Macpherson's 
Code of- Civil Procedure, p. 13, where it was said that a ** Hindoo or Ma- 
homedan woman is at all timespcompetent to sue as if she were unmarried, 
even to sue her husband." That circumstance, however, did not preclude a 
husband from joining his wife as plaintiff, which he had a right to do upon 
two grounds : first, upon the ground of public policy ; and, secondly, because 
the husband had a claim upon any damages which the wife might recover. 
That fact was clearly laid down in Shamachurn*s Digest (Vol. U., p. j^i). He 
therefore thought that the husband was not improperly joined. As to the 
second point, he was of opinion that the Court had power to strike out of a 
plaint parties improperly introduced. To l^hold otherwise would be to defeat 
the ends of justice. 

The case was then heard upon its merits, and a verdict given for the de» 
fendants with costs. 

Decree accordingly^ 
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Criminal Jurisdiction. 

Regina vs, Goluck Doss. 

TAe Couri has no power to dispose of fines inflided upon prisoners. Such 
power exists in Government alone. 

i. 

Mr Lowe for the prosecutor. 

The Advocate- General ifor the Crown. 

In this case a fine of Rs. i,ooo had been inflicted upon one Goluck Doss, 
who had been found gailty of stealing certain articles belonging to the prose- 
cutor. A rule «Mi*was obtained by Mr. Lowe, the prosecator's Counsel, calling 
upon the Crown to show cause why the prosecutor should not be indemnified 
put of the fine imposed. The question having been fully discussed by the 
Advocate- General on the one side, and Mr. Lowe on the other, His Lordship 
delivered judgment as follows : 

Mr, Justice Morgan : — I do not think I have power in this case to make 
*the order asked for, which is that prosecutor may be allowed compensation 
for the property stolen from him out of the proceeds of a fine imposed on the 
-prisoner as part of his sentence, and since levied. By the Charter of the 
Supreme Court all fines were reserved to the king, but the 29th section of 
the Charter, and the Statue 9 Geo. IV., c. 74, s. 52, empowered that Court to 
compensate prosecutors out of fines levied by or transmitted to the Court. 
In 1851 Her Majesty granted by Letters Patent to the East India Company, 
and their successors, all amercements, fines, jxid penalties, reserving "by a pro- 
viso the power of the Supreme Court to make satisfaction to prosecutors 
out of fines. By the Statue 16 and 17 Vic, c. 95, s. 27, it was enacted 
that all fines and penalties incurred by the sentence or order of any Court of 
Justice within the territories under the government of the East India Com- 
p^ny, and all forefeitures for crimes, &c*,'** shall (as part of the revenue of 
India) belong to the East India Company in trust for Her Majesty for the 
service of the Government of India." Then follows a proviso empowering the 
Government to make any grant or disposition of the property to any relative 
•of the person from whom it may have accrued, or to any other person or per- 
sons. By the Statute 21 and 22 Vic, c. 106, s. 39, all rights to fines, penal- 
ties, and forfeitures which the East India Company then had were "vested 
in Her Majesty, to be applied and disposed of, subject to the provisions of 
this Act, for the purposes of the Government of India." 
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By these two statutes all fines are transferred absolutely to the Govern- 
ment, and the right to grant or dispose of them is now^ it seems to me, in the 
Government alone. The power given to the Supreme Court by the Charter 
and Act above cited, and expressly reserved by the proviso in the Letters 
Patent of 185 1, is not noticed in the later laws, and must, in my opinion, be 
deemed to be abrogated. At least- the effect of the later legislation on the 
powers given by the Charter is to render the present existence of that power 
so doubtful, that I decline to make the order asked for. 



Shaik Dhaunsee 

vs. 

The India General Steah Navigation Company, LiMrrsD. 

One of ihl defendants* flats, while carrying certain hides belonging to the 
plaintiff J struck upon a projection im bedded in the river, and was lost. The bill of 
lading contained the following exceptions; viz* : " Difficulties or casualties of nam- 
gation, and all and every danger and ^accident of the river and navigation what" 
soever. ** An action being instituted to recover the value of the hides, tt was 
held (i) that the casualty fell within the words of exception, and (2) that, consi- 
dering the enormous risks incurred in the navigation of the river, the words were 
not unreasonably large. 

In this case 43 bales of hides had been shipped on board one of the defend- 
ants' flats. When shipped the hides were in good order, but on their iar- 
rival in Calcutta they were found to be very seriously damaged. The plaintiff 
thereupon refused to take deIivM*y, and instituted the present action to recover 
the value, alleging that the damage arose from the negligence of the defend- 
ants. The defendants, on the other hand, maintained that the damage had 
been caused by the casualties of navigation, from liability in respect to which 
they were expressly exempted by the exceptions contained in the bill of la- 
ding. 

Mr. Eglinton for the plaintiff. 

Mr. Graham for the defendants. 

Mr. Justice Wells:-— li appears that a contract was entered into between 
the plaintiff and defendants as evidenced by the bill of lading. The con- 
tract turns upon the words '* difficulties or casualties of navigation, and all and* 
every danger and accidefit of the river and navigation whatsoever.'' The learn- 
ed Counsel for the plaintiff does not contend that the accident in this case is not 

Hy. Vol 1.^37. 
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Aft cixoeption within these words, but he objects to the words as being too 
large. Considering the enormous risks incurred in the navigaticm of this 
river, and from which it was the object of the Company to protect itself, it 
cannot be said that the contract is unreasonable in its terms, and ought not to 
•be upheld. Ic would probably be ruinous to any company to undertake all 
risks in navigating such a. river as this; The Company has no monopoly, 
and there is nothing to prevent it from exercising the right which it possesses 
in common with every mercantile company of making such terms as it may 
think fit with a view to its protection. The Company would not have taken 
the plaintiff's goods except upon the terms contained in the contract; and the 
plaintiff, having entered into the contract with a full knowledge of its terms, is 
bound by the whole contract, and cannot be allowed to object to any part of 
it. If he felt the terms stringent, it was open to him, as it is to any other 
person under similar circumstances, to protect himself by insurance ; and if he 
hai not done so» he ha^ himself to blame fpr the loss he has sustained. The 
Captain says the flat in which ihese hides were was lashed alongside the steam- 
er ; that there was the same quanthy of water «nder the flat as under the 
eteamer; and that the flat was struck by some projection embedded in the 
river« which cut through one of the iron plates. I am clearly of opinion that 
this casualty is comprised among the exceptions which protect the Company, 
who are therefore entitled to a verdict. I think it right to observe that it 
entails great hardship on a company to be brought into Court, without any en- 
deavour on the path of the plaintiff to examine into the circumstances of the 
case previous to instituting his action. 



Decret accordingly^ 






J. G. Bagram, Executor of G. M. Gasper 

vs. 

O. Mosss AND £. Gasper. 

Althoughihe High Court in its Original Jurisdiction has no jurisdiction over 
land or other immoveable property situate beyond the limits o/Calculta^ and can 
make no ae^uduation of the right ani title to such land, yet where a party is t 

perionalfy subject to the furisdiciion, the Court hat power to declare whether or 
nol ^mh party holds such land subject to a trust. I 

tVik^H an obJecHoH to the furMiction is first taken at a late stage of the suity 
imtetudofiHng brought/ortvard, as it should be, at the first stage of the suit when. 
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the plaint is presented for admissi^^ the proper course is, even if the jurisdiction 
be doubtful, to proceed to determine the suit. 

Mr. Beilzad Mr. Newmarch for the plaintiff. 

Mr. Doyne and Mr. Lowe for the defendant O. Moses* 

Mr. Wilkinson for the defendant Mrs, £. Gasper. 

Mr. Justice Morgan: — ^Tbe plaintiff saes as esecator of Gasper Malcolm 
Gasper. The plaint states that in 1846 the defendant Moses received a sum of 
money from Gasper Malcolm Gasper for the purpose of purchasing for him 
certain property ; that the defendant with part of the money bought the pro* 
perty, which was afterwards conveyed to him in his own name ; that he has 
Utel/ refused to acknowledge himself as a trustee for G. M. Gasper or the 
plaintiff; and the relief asked for is that the defendant may be declared to be 
a trustee for the plaintiff as executor, that he may be compelled to convey the 
prop:rty to the plaintiff, and to pay him the residue of the money received 
from G. M. Gasper. 

The property purchased was the reversionary interest of one Balthazar 
Gasper in a house at Garden Reach. Balthazar Gasper has been declared in- 
solvent, and this property was purchased by the defendant with a paH of the 
money advanced by G. M. Gasper. The defendant says that the intention was 
to settle the property for the benefit of the wife and child of Balthazar 
Gasper, and that G. M. Gasper advanced the money '* on condition of the 
said sum being refunded to him upon the premises coming into possessioa. 
The defendant also reiies on the law of limitation as a bar to the plaintiff's 
claim in respect of the money rpt expended in the purchase of the proper^, 
which money, the defendant states, was given or advanced as a loan by hini 
to Balthazar Gasper with the sanction of G. M. Gasper. 

At the hearing of the suit on the ^and of May last, the question was 
fully argued, whether a binding trust in favour of the wife and child of Bal- 
thazar Gasper had been created and declared. The case was then adjourned 
in order that Mrs. Gasper and her child, who were not before the Court, 
might be made parties to the suit under the 73rd section of the Code of 
Civil Procedure. Mrs Gasper has appeared (the child is not now alive); and 
in a written statement filed by her, she objects that the heir at law of O. M; 
Gasper, and not the plaintiff, who is his executor, is the proper person to 
maintain this suit. At the adjourned hearing aiK>ther objection was taken on 
Ji^r behalf, viz., that the property in dispute (the reversionary interest in a 
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boose at Garden Reach) not being situate within the local limits of the Court's 
jurisdiction, this Court was not competent to hear and dispose of the suit. 

I have read the will, and am of opinion, having regard to the whole of 
its provisions, that the plaintiff, and not the heir at law, is entitled to.bring^ 
this suit. Upon the question of jurisdiction which has been raised by Mrs. 
Gasper's Counsel in this late stage of the suit, I think it sufficient to 
sa)^ that though the Court has no jurisdiction over land or other immoveable 
property situate beyond the limits of Calcutta, and can make no adjudica- 
tioa of the right and title to such land, yet, inasmuch as the defendant 
Mos^s 18 personally subject to the jurisdiction, this Court has power to de- 
clare, as is prayed by the plaint, that the defendant holds the property 
subject to a trust. Even if the jurisdiction is doubtful, I think the proper 
course is, when the objection is first taken at a late stage of the suit, instead 
of being brought forward, as it should be, at the first stage when the plaint is 
presented for admission, to proceed to determine the suit. 

The evidence bearing on the chief question in this suit, which is, whe- 
ther or not a valid trust for the benefit of Mrs. Gasper and her child was 
created,, is briefly to the following effect. The purchase-money belonged to 
G. M, Gasper, who by the intervention of others paid it to the defendant to 
effect the purchase. The defendant gave a receipt to G. M. Gasper for the 
money, in which it is expressed that the money is received ** for purchasing 
on his (G. M. Gasper's) account '* this property. Within a few weeks after the 
purchase, Mr. G. M. Gasper's Solicitor forwarded to the defendant, who had 
taken an absolute conveyance to himself from the Official Assignee, the draft 
of a conveyance by the defendant to G. M, GSsper. The defendant declined 
to execute this deed, writing thus in answer to the Solicitor's request : 
" Where is the trust-deed ? Unless that is executed, I can't execute this con- 
veyance." Mr. Carrapiet, the Solicitor of G. M. Gasper, answered: "The in- 
terested parties are not desirous that the settlement should be immediately 
prepared. They are willing, and wish that everything should be left to 
Gasper, who has promised to have the settlement prepared bye and bye." 
The defendant still declined to convey to G. M. Gaspier. 

The defendant was not again applied to until the year 1862, when 
Mr. G. M. Gasper, shortly before his death, requested the defendant by letter 
to convey the property^ On this occasion the defendant proposed to meet Mr. 
Gasper to make.some .communication tp him on the subject. Before any meet- 
ing, Mr. Gasper di^d, 
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The defendant, on his examination^ deposed that the property was pur- 
chased for the benefit of B. Gasper's wife and child ; that although there was 
no writing to this effect, it was understood between the uncle, Balthazar 
Gasper, who was a poor man, and his nephew, G. M. Gasper, who was 
rich and inclined to assist the former. The defendant admits that he 
had no direct communication with (j. M. Gasper on the subject of the settle- 
ment for the bent fit of B. Gaspefs wife and child; and he further states: 
^' All I beard was from what was told me by Balthazar Gasper and Mr. 
Malcolm Gasper, the father of G. M. Gasper.'* The defendant has never been 
required by Balthazar Gasper, or by^Mrs. Gasper, to exe<^ute any declaration of 
trust in favour of the latter. 

Although there are indications of an intention on the part of G. M* 
Gasper to create some trust for the benefit of bis uncle's wife and child, I 
think th;e evidence fails to establish the creation of any valid trust binding 
on him or his representative; and as theie is no equity in the Court tO 
protect or assist an imperfect gift or trust, I must hold that no trust 
has been declared for the benefit of Mrs. Balthazar Gasper or her child, 
and that the defendant is a trustee for the plaintiff as the representative 
of G. M. Gasper. There must be a decree to this effect. The balance of the 
money received by the defendant in 1846 from G. M. Gasper was expended, 
the defendant states, for the benefit of Balthazar Gasper. Until the com- 
mencement of the present suit no claim has ever been advanced by G. M* 
Gasper, or on his behalf, for any money due to him or to his estate from the 
defendant, in respect of the sum of money received by him from G. M. Gasper 
in 1846. Whatever was the precise object for which that sum was received 
by the defendant, it may be presumed to have been long since acoom* 
plished. 

The decree will be for the plaintiff, so far as he seeks to have it declared 
that the defendant is a trustee for him as executor of G. M. Gasper. As the 
defendant was justified under the circumstances in declining to act, except 
under the Court's direction, he is entitled to his costs of suit. 

Decree accordingly, . 



Campbell and others vs. Kkith and others. 

Platniiffs musty on the presentation of their plaints^ produce in Court the orin 
ginals of the documents relied on by them in support of th^ir clain^. 
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When a plaintifcan satisfy the Court at the hearing that some document 
on which he desires to rely was not presented with the plaint, because he was 
ignorant of its existence at the time, the Court wtll probably allow it to be received 
as evidence. 

Mr. Eglinlon, on behalf of the plaintiffs in this case, applied for an order 
that they be at liberty to produce the original papers, accounts, and docu- 
ments when the cause came on for settlement of Issues, instead of, as is 
usual, on presentation of the plaint. 

It appeared that the plaintiffs are merchants at Bombay, where the docu- 
ments in question, forming a correspondence of very great length, were ; 
and It was submitted that although, under the first paragraph of section 
39 of the Civil Procedure Code, it seemed imperative upon a plaintiff to pro- 
duce the documents on which he relied, on presenting the plaint, yet that, 
under the circumstances and to avoid delay, the plaint might be filed in the 
first instance without having the documents attached to it, and that the docu- 
ments might be received in evidence at the hearing of the cause, under the 
discretionary power vested in the Court in the last paragraph of the section 
alluded to. 

Mr. Justice Wells: — I am of opinion that the plaintiffs must, on pre- 
senting their plaint, produce in Court the originals of the documents relied 
on by them in support of their claim. I have no discretion in the riiatter. 
. The terms of the Act are imperative, and not permissive, that on the plaint 
being presented, any written document relied on by the plaintiff as evi- 
dence of his claim must be produced. The provision is a wise one, espe- 
cially with reference to the administration of justice in this country. It is 
intended to tie parties down to the case they make when they first come into 
Court, and I altogether adhere to the views on the subject which I express- 
ed some time ago. In the present case it is said that the application is obvious- 
ly bond fide t and to avoid delay, which is very probably the case; but I am 
bound by the wording of the Act, and cannot therefore treat the question 
as one of expediency, one consequence of doing which would probably be to 
have the Court inundated with applications of a similar nature. A sugges- 
tion was made that the plaintiffs might present their plaint, making no 
production of the documents relied on, and that when the cause came on for 
hearing, an application might be made to the discretion of the Court under the 
last paragraph of the 39th sectioi) to ^dmit the correspondenge to proof^ 
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^ whicbt under the circumstances, the Court would allow. Of course, it is open 
^ to the plaintiffs to adopt that course if they choose; but I am quite clear that, 
•^ under the circumstances, I should not allow the documents in question to be 
given in evidence. It appears that they are at Bombay, and the parties 
there representing the plaintiffs, who must be supposed to know the Act, 
rda: should have foi warded them with the other papers they have sent here lor the 
)CB-' purposes of the suit Where a plaintiff can satisfy me at the hearing that 
i St some document on which he desires to rely was not presented with the plaint» 
because he was ignorant of its existence at that time, or in any similar case, 
I would probably allow it to be used in evidence, but the facts here are 
^* very different, and this application must consequently be refused. 
^ Applicaiion re/used accordingly. 
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P^I TOYLUCKMOHUN TaGORE AND ANOTHER VS. GOBINCHUNDtR SeN. 

'to! Vonsiruciiono/AciVLo/iSsS^ 

* Mr. Doyne and Mr. Woodroffe for plaintiffs. 

^ The Advdcate-Qeneral and Mr. Eglinton for defendant. 

^. In this case the plaintiffs were mortgagees of a zemindary called 

t^- Pergnnnah Sundip, Torruff Bhobanychurn, in the ziilah of Bhoolooah, and 
\ of a certain other zemindary called Mehal Nayabad, Turruff Joynarain 
Ghosaul, Perguoaah Islamabad, in the ziilah of Chittagong, under and by 
virtue of an indenture of mortgage bearing date the 26th of Septe^iber 
1 859, and made and executed to secure the repayment of the sum of 
Rupees 25,000, with interest at six per cent, per annum, between Sreemutty 
Bamasoonderee Dabee and Sreemutty Soroseballa Dabee, the legal representa* 
lives of one Shamloll Tagore, deceased, of the first part, the plaintiffs of 
the second part, and Robert O'Dowda, a jurisdiction trustee, of the third 
part; and by a certain other indenture of transfer dated the 16th of 
May i860, and made between the plaintiffs of the first part and the 
'*' defendant of the second part and William F. Watson, a jurisdiction trustee, of 

^ '■ the third part, the said mortgaged premises and the said mortgage-debt were 
^ conveyed and assigned by the plaintiffs to the defendant by way of mortgage, 

'" I stdbject to the redemption, on payment to him by the plaintiffs, or either of 
•^ th^m, of the sum of Rupees 10,900, and interest at the rate of 12 per cent 

^ per annum, on the 15th day of February 1861. That the plaintiffs by a 

^ deed of further charge on the said premises dated the 13th day of October 

'^ t86o^ and subject to the like proviso for redemption as was contained in the 

^ d«eed of the i^tfa day of May i860,, secured to the defendant repayment gf 
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the further sum of Rupees i,3oo, with interest at 12 per cent, per annum, on j 



the 15th day of February 1861. That the plaintiffs made default in the repay- 
ment of the said principal sums of Rupees 10,900 and Rupees i,aoo, and interest, 
on the said 15th day of February 1^61, but were now desirous of being let 
in to redeem their righto and interests under the first- mentioned indenture . 
of mortgage, and for that purpose bad made an application to the defendant 
in writing for the reconveyance to them of the said mortgaged premises and 
mortgage- debt, on payment of what was due to the defendant thereon, but 
without success. 
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The plaintifiFs put in a written statement, from which it appeared that both 1 
the sums advanced by the defendant were further secured by a bond and 
warrant of attorney, under which judgment was entered by confession ; and that 
the defendant subsequently sued out a writ oi fien /acias, under which the 
Sheriff put up for sale, and sold, and conveyed to the defendant as the highest 
bidder, the right, title, and interest of the plaintiffs in the mortgaged premises. 

Mr. Justice Wells: — In this suit the plaintiffs claim to be entitled, as 
mortgagors, to redeem certain property mortgaged by them to the defendant, 
on payment of principal, interest, and cc^^ts due on their mortgage. It appears 
from the bill in a former suit instituted on the Equity side of the late 
Supreme Court by the present defendant against the now plaintiffs and, 
the original mortgagors of the premises, and to which both parties have 
referred, as containing a correct statement of the facts, that the original 
mortgagors executed an indenture of mortgage, dated 26th September 1859, 
to secure to the plaintiffs in the present suit the sum of 25,000 rupees advanced 
by them to S. M. Soroseballa Dabee and S. IV^. Bamasoonderee Dabee. The 
money was advanced on a certain term which was not to expire till 1869, a 
circumstance which has to a certain extent influenced my judgment, as show- 
ing that a considerable interest remained in the plaintiffs. By an indenture of 
conveyance and transfer dated the i6th May i860, and made between the 
plaintiffs and defendant, there was a conditional transfer of the mortgage of 
the a6th September 1859, and of the plaintiffs' rights therein to the present de* 
fendant for the purpose of securing to him repayment of the sum of Rs. 
10,900 advanced by him to the present plaintiffs, and a further sum of Rs. 
1,200 afterwards advanced upon the same security by a deed of further charge 
dated the 13th October i860. Default was made in the payment of both sums 
by the plaintiffs, and so things remained for a short time. A most improvident 
proviso was inserted in the deeds of transfer and of further charge^ the words 
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of which are : <' fiut if default shall be made in payment of the said sum of 
Rupees 10,900 and interest thereon, and other moneys as herein aforesaid at the 
time hereinbefore appointed for the payment of the same, then, and in such case, 
-the right, title, and interest of the said Sreemntty Dukinamoye Dabee and Toy- 
luckmohun Tagore in and to the said mortgage-debt, or sum of Rs. 25,000, 
and interest thereon, and all and singular their or his powers, remedies, claims, 
and demands whatsoever, under and by virtue of the said recited indenture of 
mortgage, shall cease and determine ; and it shall be lawful for the said Gobind* 
cbunder Sen, his heirs, executors, representatives, and administrators to sell, 
assign, transfer, or otherwise dispose of the said mortgage-debt, and all the right, 
title, and interest of the said Sreemutty Dakinamoye Dabee and Toyluckmohun 
Tagore, under the said indenture of mortgaget in such manner and for such 
consideration as he, the said Gobindchunder Sen, his heirs, executors, administra- 
tors, or assigns shall think fit or expedient/' . The proviso is ' ,^ which has' 
been raised against the plaintiffs' equitable rights ; but in England I think the 
Court? of Equity would have given relief to the plaintiffs, notwithstanding that 
proviso, and the same would probably have been the case here but for Act VL 
. of 1855 ; for it is impossible not to see that the plaintiffs must, unless they 
succeed in this case, lose not only the difference between the sum advanced by 
them to the original mortgagors and the smaller sums advanced to them by the 
derivative mortgagee, but also their equitable interests under the mortgage which 
has been sold by the Sheriff for the sum of Rs. 4,500. It is important to con- 
sider what it was that the Sheriff sold. He sold, beyond all doubt, the right, 
title, and interest of the plaintiff, or, in other words, his equity of redemption ; 
and it is not a little curious that Ihe words in the third clause of sec. i of Act 
VI. of 1855 are the very words used in the proviso I have already referred to. 
In fact, it would seem as if the conveyancer had the words of the Act in view 
when drafting that clause. The peculiar effect of the statute was pressed upon 
the attention of the Court by the defendant. At that sale the defendant pur- 
chased the right, title, and interest of the plaintiffs ; and though it was con- 
tended by the plaintiffs' Counsel that a mortgagee should not without leave 
I purchase his morgagor's equity of redemption, so as to extinguish the equities 
existing between them, yet, in my opinion, there is nothing wrong in such a 
proceeding ; for in many cases, without such intervention by the mortgagee, 
the property would go for nothing. Clause i, section i, Act VI. of 1855, is as 
follows : " Under any writ of fieri facias issued out of any of Her Majesty's 
Supreme Courts, on any side of the Court, may be seized and sold any lands, 
i' Hy. Vol I.-38. 
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kooses, or other immoveakble property of the party against whose effects such 
writ issues, whether his estate or interest therein be legal or equitable." This 
cUuse shows that the statute is designed for the benefit of creditors, and 
that it authorizes the sale of the equitable as well as legal rights of judgment- 
debtors; and undsr this clause, therefore, an equity of redemption is a kind 
of property that might be seized and sold. Clause 3 is as follows : " If the 
lands, houses, or other immoveable property liable to be sold under such writ 
be in the possession of any person other than the judgment-debtor, the Sheiiff 
shall not seize such property ; but shall sell and convey all the right, title, aad 
interest of the debtor, and such conveyance shall pass the same interest to 
the purchaser as if the same had been executed by the debtor/' No words 
can be clearer than these. It is not for me to say how this Act may have 
operated with reference to the equitable rights of parties. My duty is simply 
to decide according to the law as it exists; and, in my opinion, when the Sheri£fi 
actmg under section 3 of the Act, sells and conveys the right, title, and interest 
of a mortgagor, the effect of such a conveyance is precisely the same, as if 
it had been executed by the mortgagor himself. The fact of an interest so 
conveyed proving afterwards to be of greater value than the price paid for it 
would make no difference; for it would be idle to contend that a mortgagor ^\ 
who had sold and conveyed his equity of redemption could the next day avoid 
the conveyance, on the ground that he had since discovered that he had sold 
at an undervalue. He would be stopped by his conveyance ; and a convey^ 
ance by the Sheriff under the Act would operate similarly. Of course, any con- 
veyance may be got rid of if fraud be established ; but there is no question 
of fraud in this case. Mr. Woodroffe says th^t, looking at the preamble of the 
Act and the Act itself, it is clear the Legislature never intended to defeat 
the existing equities of parties ; that its scope and design is merely to facilitate 
the satisfaction of debts, by rendering equitable as well as legal interest liable 
to seizure; and that, at all events, this Act does not give a purchaser affected 
with notice, or standing in the position which the defendant occupies, a title 
freed from the known equities previously attaching thereto, and therefore 
that it does not affect the equitable right of his clients. But this Act 
overrides all equities, and, so far as I see, makes no distinction between pur- 
chasers with notice and those without. I cannot say, in the face of this Actf 
that the plaintiffs' right was not transferred to the defendant by the Sheriff's 
sale and conveyance. I think such sale and .conveyance operated to divest 
he plaintiffs of their entire rights, equitable as well as legal. They might h ave 
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come in under section a of the Act, and prevented the sale, bvt they have al* 
lowed two years to elapse without doing anything. Apart from the Act and 
any special circumstance which might stand in the way of their equitable claim, 
the plaintiffs would probably have succeeded in this suit ; but as this case 
must be determined under the Act, it is unnecessary for me to express any 
opinion as to what might have been the position of the parties under a different 
state of the law. I find the issue for the defendant, and dismiss the suit with 
costs. 

Decree accordingly, 

NoU» — This decree was reversed on appeal, it appearing upon further 
evidence that the Sheriff had sold the mortgage-debt without seizing it, and 
without giving notice to the debtor as required by clauses 3 and 5 of sec. i of 
Act VI. of 1855 ; but the judgment as regards the construction put upon Act 
VI. of 1855 was not disturbed. 



NOWRJBK NUSSERWANJEE AND ANOTH^ VS, JOHANNES AVOALL AND ANOTHER. 

A party having two tugs, A and B, undertakes to supply tugs to two vessels, 
P and Q, in the order of their engagements as soon as the tugs are free. A is 
first free, and tows P, which has the prior dainty to Diamond Harbour j where she 
becomes disabled, B subsequently tows Q, and finding A disabled at Diamond 
Harbour leaves Q and tows P out to sea, returning subsequently for Q Held that 
B was not justified in leaving Q, but that she ought to have towed her out to sea 
without interruption. 

Mr, Bell and Mr, Wilkinson for plaintiffs. 
' Mr. Eglinton and Mr, Hy^e for defendants. 

This was a suit to recover the sum of Rs. 1,673 ^^'^ ^^ ^^ ^^^ ^^0™ ^^^ 
defendants to the plaintiffs on account of damages sustained by 7 days' de- 
murrage and the loss of an anchor and cable. 

The plaintiffs were merchants in Calcutta, and tfie defendants were the 
proprietors of several tugs. The plaintiffs made an agreement with the de- 
fendants for the towage of a vessel named the Pearl from Garden Reach 
to Saugor. The terms of agreement were as follows : '* Engagement Rs. 703 
from Garden Reach to Saugor Anchoring B^oy. Vessel to be ready at day- 
light. The engagement to be subject to the conditions and regulations which 
we hereby subscribe.'' In the Rules and Regulations so subscribed was con- 
tained the following clause : " Priority of claim to a sfamer is given in the 
order of application, when the party applying has determined the date on 
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which he requires the steamer, and subscribed to the printed engSLgei 
annexed to the Regulations." 

 

The plaintiffs named the 14th as the day upon which the Pear/ would \ 
ready to start, but no tug appeared to tow her. She accordingrly lay 
days at her moorings, and on the i6th was taken in tow by the Banshee. 
Banshee towed her to Diamond Harbour, and there left her for the purpal 
of towing another vessel, which had been towed to that place by another of tl 
defendants' tugs, the Vulcan^ which became disabled. The Pearl was d< 
tained two days in (Consequence, at the expiration of which time the Banske. 
reappeared and towed her to sea. It appeared clearly in evidence that up tc 
the 1 6th none of the defendants' tugs were free from engagements prior to 
that with the plaintiffs, and also that the loss of the anchor and cable was 
not in any way due to the defendants. The main question at issue was how 
far the Banshee was justified in leaving the Pearl to take the other vessel in 
tow, the application for towage on the part of the other vessel having been 
made prior to that of the Pearl. 

Mr. yustice Wells: — In this case there is no ground whatever for supposing 
that the loss of the anchor and cable was due to the Pearl being deserted by 
the tug, and I am glad that the plaintiffs have saved me the trouble of an 
adverse decision in regard to that part of the case, by abandoning their claim. 
As regards the demurrage, the plaintiffs have no right under the agreement 
until the i6th, when the Banshee was free. Up to that date the defendants' 
tugs have all been satisfactorily accounted for, and the Court has to consider 
only the events which took place subsequent It) that date. The learned Coun- 
sel for the defence have argued that the Banshee had a right to take the ship' 
in tow which the Vulcan was forced to abandon ; but I am of opinion that the 
argument is untenable, and that the plain duty of the Banshee was to have 
had regard only to her own first engagements, and to have towed the Pearl 
out tQ sea as soon as they had expired. The evidence shews clearly that two 
days were lost in consequence of the neglect of the Captain of the Banshee 
so to do, and I am therefore of opinion: that the plaintiffs are entitled to two 
days' demurrage on account of >he time so lost. There will, therefore, be a 
verdict for the plaintiff to the amount of Rs. 400, and the parties will pay 
severally their own costs. 

Decree accordingly. 
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ACT. 

The meaning of an Act is to be 
gathered solely by reference to the Act 
itself. Muddoosooden Dey vs. Bama- 
churn Mookerjee, p. lOO. 

The only enactment in relation to 
civil procedure now in force besides 
Act Vlil. of 185^, and the Acts modi- 
fying such Act, are Act XVII. of 1852 
and a part of Act VI. of 1854. 

A claim to property under section 
246 of Act VIII. of 1859 is virtually 
a suit for land. Sagore Dutt vs. Ram- 
chunder Miiter, p. 136. 

Section 98, Act VIII. of 1859, is ap- 
plicable only to Mofussil Courts. Bar^ 
row vs. Pollock^ p. 149. 

Construction of Act VI. of 1855. 
Toyluckmohun Tagore and another vs. 
Gobinchunder Sen, p. 289. • 

ANCESTRAL PROPERTY. 

A, one of four brothers in joint pos- 
session of ancestral property, separates 
himself in food, worship, and estate, 
leaving his three brothers jointly pos- 
sessed of their undivided three-fourth 
shares. A dies unassociated, leaving a 
son and heir, B. The three brothers 
continue and die associated, two with- 
out heirs, and the third leaving a son 
and heir, C. B has no claim to any part 
of the undivided three- fourth shares 
as against C, who takes the whole abso- 
lutely. Jadubchunder Ohosi vs. Benod- 
bfharry Ghott^ p. 217. 



APPEAL. 

The High Court sitting in appeal on 
questions of fact is guided by the same 
rules as those of the Privy Council 
when they sat upon motions for a rule 
for new trials from the old Supreme 
Court. 

The High Court sitting in appeal will 
not disturb a j udgment upon a question 
as to the credibility of witnesses, unless 
it be manifestly clear from the probabi- 
lities attached to certain circumstances 
in the case that the Court was wrong in 
the conclusion drawn from such evi- 
dence. 

The High Court sitting in appeal 
will look upon the decree of a Judge as 
to facts in the same light as the ver- 
dict of a jury; and though some of the 
reasons given for the conclusion ar- 
rived at be erroneous, the High Court 
in appeal will not say that the decree is 
against the weight of evidence, if suffi- 
cient reasons for such decree still re- 
main. Heeralall Chuckerhutty vs. 
Mohes Chunder Ghosaul, p. 105. 

A Court of Appeal cannot re(er to the 
evidence in another case, or act upon 
the impression made by it upon the 
Court below. 

The rule of the Privy Council not 
to disturb a judgment of a Court in 
India upon a question of fact, unless it is 
clear from the probabilities of the case 
that the judgment is wrong, however 
necessary as regards a Court of Appeal 
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far removed from India, woald hardly 
be extended, as one equally necessary 
and applicable, with the same strictness 
to a Court of Appeal in India. Saroda- 
soondery Dossee vs. Tincowry Nundy, 
p. 223. 

ARREST. 

A Government brig employed in 
supplying pilots to vessels at the Sand- 
heads was arrested under proceedings 
in rem. Held that the brig by 21 
and 22 Vic, c. 126, had become the pro- 
perty of the Crown, and as such was en- 
titled to the same exemption from ar- 
rest as all other Queen's ships, and that 
the proceedings in rem were therefore 
illegal. Brown vs. Ship Kedgeree^ 

P- 253- 

ASSIGNxMENT. 

An assignment made bond fide and 
for valuable consideration, before exe- 
cution put in and without notice of 
claim of execution-creditor, held not 
to be void under Statute 13 Eliz., 
c. 5. Tarrucknauih Pauliis^. Gladsione^ 
p. 178. 

A joint debt cannot be amalgamated 
by a colourable assignment with a per- 
sonal debt so as to give the assignee 
the right to sue in respect of both 
debts. Sreehurry Paul vs. Nilmoney 
Sen, p. 169. 

ATTORNEY. 

If a client places himself in the hands 
of an attorney, he places himself in 
his hands in regard to all matters 
having connection with the suit, and 
the attorney must be held liable for 
any negligence, even though his client 
do not tSke prompt action in the mat- 
ter. Madarod Bahadoor vs. William 
Anley, p. 137. 

BILL OF EXCHANGE. 

A payer for honour, though entitled 
to the same remedies upon the bill as 
the party for whom payment was made, 
is not entitled to bring a suitin his 
own name and on his own behalf for 



the value of the goods for which the 
bill was drawn. Carmichael vs. £rojo^ 
nauth Mullick, p. 274. 

- BILL OF LADING. 

One of the defendants' flats, while 
carrying certain hides belonging to the 
plaintiff, struck upon a projection im- 
bedded in the river, and was lost. The 
bill of lading contained the following^ 
exceptions, viz. : " Difficultiesor casual- 
ties of navigation, and all and every dan- 
ger and accident of the river and na- 
vigation whatsoever." An action being 
instituted to recover the valae of the 
hides, it was held (i) that the • 
casually fell within the words of excep- 
tion ; and (2) that, considering the enor- 
mous risks incurred in the navigation 
of the river, the words were not un- 
reasonably large. Shaik Dhaunsee vs. 
The India General Steam Navtgaltou 
Company y Limited , p. 283. 

COMMISSION. 

A Commission for the examination 
of witnesses will be issued, even though 
the cause is entered upon the Peremp- 
tory Board of the day. if the issuing 
of such Commission is not calculated 
to prejudice the defendants or to snb- 
ject them to loss or inconvenience. 
Jannseih vs. Dundas, p. 269. 

The Court is invested with discre- 
tionary power to grant or to refuse ; 
applications made under section 175, 
Act VIII., for the examination by Com- 
mission of witnesses resident more than 
1 00 miles distant from Calcutta. Burney 
vs. Eyre, p. 68, . 

CONTEMPT OF COURT. 

A Barrister, offended by the use of 
a strong expression on the part of a 
Judge, sends an ofncer to the Judge's 
private residence upon a pacific message 
to ask for an explanation. Held \i'i 
nine Judges out of eleven that the party 
sending the message and the party 
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conveyittg it are guilty of contempt 
of Court. In ike Matter of Piffard and 
ITrancisy p. 79. 

CONTRACT. 

If a party enters into a contract 
to provide and ship molasses at the 
risk and expense of the seller, he 
must be taken to guarantee that the 
casks are proper casks and properly 
coopered for any voyage from Calcutta, 
for which such goods may be reason- 
ably ordered by the plaintiffs to be 
shipped. Palmer vs. Cohen, p. 123. 

A tug, not sufficiently powerful for 
the task, contracted to tow a ship from 
the Sandheads to Calcutta. The Cap- 
tain of the ship, though informed by 
the pilot that the tug was too 
weak for the work, allowed her to make 
the trial, but was ultimately obliged to 
throw her off. Held that nothing 
could be recovered upon the original 
agreement, but that the tug was en- 
titled to a quantum meruit for work and 
labour done. Avdall vs. KelsOy p. 260. 

A party having two tugs, A'and B, 
undertakes to supply tugs for two 
vessels, P and Q, in the order of their 
engagements, as soon as the tugs are 
free. A is first free and tows P, which 
has the first claim,to Diamond Harbour, 
where she becomes disabled ; j| subse- 
quently tows Q, but, finding A dis- 
abled at Diamond Harbour, leaves Q 
and tows P out to sea, returning after- 
wards for Q, Held that B was not 
justified in leaving Q, but that she 
ought to have towed her out to sea 
without i nterr upiion . Nowrjee Nusser- 
Wanjee vs. Johannes Avdall, p. 293. 

CONVERSION. 

Two notes are stolen from A, which 
B (not a bond fide holder for valuable 
consideration) tenders to C in payment 
for certain articles. C, not knowing 
B, refuses to deal with him, whereupon 
B brings D, who is known to C, and the 
purchase is made by hrm. Held that 



the part which D performed in the tran- 
saction amounted to ** a conversion of 
the nqtes to his own use," and that he 
is liable to A. Kissorymohun Roy vs. 
Rajnarain Sen, p. 263. 

COPYRIGHT. 

Where there is no original matter in 
a work, the strongest evidence of ser- 
vile imitation and piracy * must be 
afiforded. Roussac vs. Thacker, p. 9. 

COSTS. 

Persons improperly bringing suits 
in the High Court which fall within 
the jurisdiction of the Small Cause 
Court may be mulcted not only in their 
own costs, but also in those of the 
defendant. Sikhurchund vs. Scoring^ 
mull, p. 272. 

A portion of the costs awarded to 
the losing party in the exercFse of the 
discretionary power given by Act 
VIII. of 1859, section 187. Soudamo^ 
Hey Dossee vs. Juggomohun Sen, p. 172. 

When an ill-conditioned person files 
a plaint for partition solely for the 
purpose of inflicting injury upon his 
joint- holders, the Court will, in the 
exercise of the power conferred by sec- 
tion 187, Aft VIII., mulct him in the en- 
tire costs. Bhoohun Mohun Dey vs. 
Denonauth Dey, p 122. 

CUSTODY. 

The father, if a proper person, can- 
not be deprived of his legal right to 
the custody of his legitimate children 
of whatever age. 2 and 3 Vic., c. 39, 
which gives a discretionary power to a 
Judge in England, has not been extend- 
ed 10 this country ; therefore the law 
applicable to cases which occurred in 
England prior to the passing of that 
statute is applicable here. In the Matter 
of Holmes, p. 99. 

A person placed in a lunatic asy- 
lum under section 390 of the Crimi- 
nal Procedure Code is detained there 
after the recovery of his reason. Heii 
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that such detention was wrongful, but 
not illegal. In the Matter of H, S» 
Eldredj p. 173. 

The High Conrt in its equitable 
jurisdiction has authority to interfere 
with the legal right of a father to the 
custody of his child, if he be an impro- 
per person. In the Matter of A* E, 
CarraUy p. 143. 

Rule nisi for a Habeas corpus to 
bring a Hindoo purdah lady before 
the Court, on the ground of her deten- 
tion from her husband against her 
will. Commission to ascertain her wish- 
es. In re Thakoormoney Dossee, p. 196. 

The legal age of discretion for Hin- 
doos in India is uniformly sixteen 
years. Up to that age the father has 
an undoubted right to the custody of 
his children. In the Matter of Hem- 
nath Bose, p. 1 1 1 . 

. DAMAGES. 

When two parties have made a con- 
tract which one of them has broken, the 
damages which the other party ought 
to receive in respect of such breach of 
contract should be such as may fairly 
and reasonably be considered either 
arising naturally, i.e., according to the 
usual course of things from such breach 
of contract itself, or such as may rea- 
sonably be supposed to have been in 
the contemplation of both parties at 
the time they made the contract, as the 
probable result of the breach of it. 
Palmer vs. Cohen, p. 123. 

DEPOSITIONS. 

Section 1 1 1 of Act I. of 1859 applies 
only to the depositions of Merchant 
seamen. Reg vs. Ramcomul Mitter, 

p. 195. 

DOCUMENTS. 

Plaintiffs must, on the presentation 
of their plaints, produce in Court the 
originals of the documents relied on by 
them in support of their claim. 



I When a plaintiff can satisfy the 
Court at the hearing that some docu- 
ment on which he desires to rely was 
not presented with the plaint, because 
he was ignorant of its existence at the 
time, the Court will probably allow it 
to be received as evidence. Campbell 
vs. Keithy p. 287. 

A discretionary power is vested in 
the Court with reference to the recep- 
tion of documents, and in the case of 
bond fide applications it will be exer- 
cised largely. Promsook Chunder vs. 
Rajkisto Mitter, p. 145. 

EXECUTION. 

Construction of Act VI. of 1B55. 
Toyluckmohun Tagore and another vs. 
Gomnchunder Sen, p. 289. 

FEES. 
Section 98, Ad VIII. of 1859, is ap- 
plicable only to Mofussil Courts, and 
a Judge exercising the ordinary origi- 
nal jurisdiction of the High Court has 
no power to remit fees under any cir- 
cumstances. Barrow vs. Pollock,p, 149. 

FINES. 

The Court in its criminal jurisdic- 
tion has no power to dispose of fines 
inflicted upon prisoners. Siich power 
exists in Government alone. Reg. vs. 
Go luck Doss, p. 282. 

^ HOONDEE. 

A party who receives a hoondee for 
a particular purpose must apply the 
same accordingly ; and neither he; nor 
any third party knowing the facts, can, 
by afterwards receiving the amount, 
detain the same from the principal. 

Query : Whether a hoondee made 
payable to order is, according to Hin- 
doo law and the custom of native mer- 
chants, negotiable without a written 
endorsement by the payee. Rajroopram 
vs. Buddoo, p. 155. 

INJUNCTION. 

An injunction will be granted to 
restrain a person from using trade- 
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marks or tickets which are colonrable 
imitations of those ased by another 
party, even though the person offending 
is not actuated by any fraudulent inten> 
tion. Hugh, Balfour and Co, vs. 
Edward Dunbar^ Kilhurn & Co., p. 2 70. 

JURISDICTION. 

The High Court, under Letters Pa- 
tent, sec. 12, has jurisdiction in all 
cases where the amount claimed is over 
Rs. 100, whatever may be the amount 
received. Persons improperly bring- 
ing suits in the High Court which fall 
within the jurisdiction of the Small 
Cause Court may be mulcted not only 
in their own costs, but also in those of 
the defendant. Sikhurchund vs. ^S*^^- 
ringmuU, p. 27a. 

The High Court has jurisdiction to 
try the maritime causes of any ships, 
whether Foreign or British, wherever 
the cause of action may have accrued, 
provided the ships come within the 
jurisdiction of the Court. The " Gar^ 
land" vs. 7 he ^'Dragoon" p. 275. 

The Secretary of State in Council 
may sue and be sued in any such Court 
or Courcs as may have jurisdiction 
in respect of each particular cause of 
action. * 

Suits instituted in the Mof ussil Courts 
may be heard in the High pourt by 
way of appeal, or removed thfere in the 
first instance for trial by the Court in its 
Extraordinary Original Jurisdiction. 

The Secretary of State in Council 
cannot be said to be within the ordinary 
jurisdiction of the High Court. Run- 
dlt vs. !Secy, of State in Council, p. 37. 

The High Court has jurisdiction to 
hear appeals in testamentary cases. 
Sarodosoondery Dossee vs. Tincowry 
Nundy, p. 223. 

The obtaining of probate or letters of 
administration from the late Supreme 
Court is no ground for subjecting the 
party obtaining them to. the jurisdic* 



tion of the High Court in matters con- 
nected with the estate in respect to 
which probate or letters of adminis- 
tration were so obtained. Leslie vs. 
Inglis, p. 67. 

The High Court cannot exercise 
jurisdiction in respect to land which 
is situate out of its local limits, eveir 
though it be in possession of the Re- 
ceiver. Denonaih Sreemoney vs. C ^.- 
Hogg^p, 141. 

The High Court, in the exercise of 
its civil jurisdiction, has not the power 
to execute its own decree, or serve its. 
own process out of the local limits 
of such jurisdiction. Sagore Dutt vs. 
Ramchunder Miiter, p. 130. 

Although the High Court in its Ori- 
ginal Jurisdiction has no jurisdiction 
over land or other immoveable property 
situate beyond the limits of Calcutta, 
and can make no adjudication of the 
right and title to such land, yet where 
a party is personally subject to the 
jurisdiction, the Court has power to 
declare whether or not such party 
holds the land subject to a trust. Ba» 
gram vs. Moses, p. 284. 

When an objection to the jurisdic^ 
tion is first taken at a late stage of the 
suit,instead of being'brought forward, as 
it should be, at the first stage of the suit 
when the plaint is presented for admis- 
sion, the proper course is, even if the 
jurisdiction be doubtful, to proceed to 
determine the suit. J, C, Bagram,. 
Executor of G. M, Gasper vs. 0. Moset 
and E. Gasper, p. 285. 

"LIS PENDENS." 

The doctrine of lis pendens is appli- 
cable to natives of this country, and 
has a wider application here than iu 
England. Kasim Shnw vs. Unnodaper'- 
saud Chatter jee, p. 160. 

MARRIED WOMAN. 

Jewels given to a married woman 
during coverture by a relative or a 

Hy. Vol. I.— 39. 



( 300 ) 



stranger, h^ld property belonging to 
the separate use of the wife. Held 
further that the subsequent invest- 
ment of the same in the purchase of 
real estate conveyed to the wife does 
not cause a change in the nature *of 
such property. Cohen vs. Auction Com" 
pany, p. i8o. 

Furniture the separate property of 
the wife does not pass to tiie assignee 
under a fiat against the husband. 
In re Gordon, p. 201. 

A Hindoo woman may at all times 
sue either alone or jointly with her 
husband Bhoyruh Chunder Doss and 
Sreemutty Bemulmoney Dossee vs. Ma- 
dhuhchunder Paramantcky^. 281. 

Hebabil £waz, or deed of gift made 
in contemplation of marriage, is not a 
revocable instrument. Bibee Kulsoon 
vs. Bihee Ameerunnessa, p. 150. 

POLICY. 

When a policy has been effected on 
a gross quantity of sugar, the fact that 
the sugar has been described in the 
margin of the policy as being in differ- 
ent lots containing different species 
of sugar, and being separately priced, 
does not raise any presumption that 
a separate insurance upon each species 
of sugar was intended by the policy- 
holder. Hadjee Joosoop vs. Vardon, 
p. 198. 

PLAINT. 

The Court has power to strike out 
of a plaint parties improperly intro- 
dued. B hoy rub Chunder Doss 2Lnd Sree- 
mutty Bemulmoney Dossee vs. Madhub- 
chunder Pdramanick, p. 281, 

Aft VIII. gives the Court no power 
to allow a plaint to be amended 
after it has been admitted, except for 
Ih^ purpose of adding parties. Weguelin 
-vs. Moffat, p. 98. 

PRACTICE. 



When a defendant shews bond fides 
by offering to pay anything like a fair I 



proportion of iiis debt, a reasonable 
time will be granted to enable him to 
pay the remainder. SubatoUah Sircar 
vs. Thompson^ p. 98. 

A payer for honour, though entitled 
to the same remedies upon the bill as 
the party for whom payment w.s made, 
is not entitled to bring a suit in his 
own name and on his own behalf for 
the value of the goods for which the 
bill was drawn. Carmichael vs. Brojo^ 
nath Mullick and Rajkhissen Dutt, 
p. 274. 

The words " attachmrat and sale " 
in section 203 of Act VIII. of J859 
are to be taken together, and not dis- 
tributively ; and, taken in that sense, it 
is clear that a sale of mortgaged pre- 
mises is to follow an attachment, and 
not to be an independent proceeding 
unconnected with a previous attachment. 

The words " otherwise as the case 
may be" in section 212 mean that the 
mode of execution is to be adapted in 
each case to the nature of the particu- 
lar relief sought to be enforced under 
the decree. Denonath Ruckit vs. Mutty 
Lall Paul, p. 158, 

The only enactment in relation to 
civil procedure now in forc^ besides 
Act VIII. of 1859, and the Acts modi- 
fying such Act, are Act XVII. of 18^2 
and a part of Act VL of 1854. Sagore 
Dutt vs. ^amchunder Mitter,^. 136. 

A claim to property under section 
246 cf Act VIII. of 1859 is virtually a 
suit for land. Sagore Dutt vs. Ram- 
chunder Mitter, p. 1 36. 

See also COSTS, DOCUMENTS, 
FINES, FEES, JURISDICTION, 
PLAINT, SUMMONS, AND WRIT- 
TEN STATEMENT. . 

SALVAGE. 

Measure of remuneration for sal- 
vage services. Collom vs. The Ship 
''ChmvHngheer p. 254./'. and O. 
Steam Navigation Co. vs. 2he Ship 
''J^ort George/' p. idS.: ^ 
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A dinghee laden with gilders va- 
lued at Rs. 20,bo6 was being pro- 
pelled across a river, when a squall 
coming on, and the dinghee being 
in some danger, the gilders were taken 
on board a flat for safety and kept 
there till the squall subsided. Held 
that the owner of the flat had no claim 
for salvagei and that Rs. 150 was a 
fair remuneration for services rendered. 
Urnachurn Chetiy vs. Gor dotty p. a 12. 

SMALL CAUSE COURT. 

Persons improperly bringing suits in 
the High Court which fall within the 
jurisdiction of the Small Cause Court 
may be mulcted not only in their own 
costs, but also in those of the defendant. 
Stkhurchund vs. Sooringmully p. 272. 

SPECIFIC PERFORMANCE. 

Specific performance not decreed in 
favour of a party who is incapable of 
performing his own part of the agree- 
ment Bungseedhur MuUtck vs. Cat- 
cutta Auction Co,, p. 45. 

STATUTE OF FRAUDS. 

Section 17 of Statute of Frauds does 
not affect ffindoo or Mahomedan de- 
fendants. Borradaile vs. Chainsook 
Buxyraniy p. 51. 

SUMMONS. * 

Service of a summons intended for 
one parmer upon another pirtner of 
thersamafirm is not a suflScient service. 
Partners are not the recognized agents 
of each other within the meaning of 
clause 2, sec. 1 7, Act VIII. Lutchmeput 
Dogare vs. Sibnarain Mundle, p. 97. 

For the purposes of summons a 
Railway Company must be deemed to 
dwell at its principal office. Hanlon vs. 
India Branch Railway Company ^ p. 1 97, 

Act VIII. of 1859 confers no author- 
ity upon a Judge to issue summons to 



a witness to attend on settlement of 
issues. Anundchunder Banerjee vs. 
Woomess Chunder Hoy, p. 147. 

A Mofussil Judge stated in his 
return to the Sheriff of Calcutta that 
substituted service had been eifected by 
fixing a copy of the summons to the 
** house" of the defendant, ffeld 
that the return was insufiicient, and 
that the word " dwelling-house " 
must be expressly mentioned. Buddoo 
Baboo vs. Lambadur Mullicky p. ^32. 

TESTAMENT. 

A military testament valid in its, 
inception may be deprived of its pri- 
vileges by lapse of time. Tn re Godly ^ 
p. 196. ^ 

Construction of a will. Miranda vs. 
Han, p. 96. 

The will of a chiraless Hindoo giv- 
ing power to adopt a son, though op- 
posed to the interests of the widow 
and the next heir in reversion, is not 
inofficious. Sarodasoondery Dossee vs . 
Tincowry Nundy, p. 223. 

The High Court has jurisdiction to 
hear appeals in testamentary cases. 
Sarodasoondery Dossee vs. Tincowry 
Nundy, p. 70. 

WRITTEN STATEMENT. 

A written statement under Act VIII. 
of 1859 is required to set forth a full 
and true narrative of the facts of the 
case, and a party cannot be allowed any 
discretion as to whether he will state or 
withhold a fact of importance. Sreenath 
Mullick vs. Brijolall Pyne, p. 30. 

Written statements must be prepared 

with great care and deliberation so 

as to dispense altogether with parol 

evidence at the settlement of issues 

Annund Chunder Banerjee v%. Woomess 
Chunder Roy, p. 147. 



RH.PRINTBD AND PUBLISHED BY E. W. ELLOV. AT THE « LAW-PUBLISHING PRESS," 

Sli BOW-BAZAR STREET, CALCUTTA. 



r 



J 






*% 



NT 



KDQ JHZ UZr 
RflDortiOf 




3 6105 044 789 985 





